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Why An Automatic 
Calculating Machine? 


There are four important answers to the question, “Why an 
automatic calculating machine?”’ They are summarized below. 


ACCURACY Witha machine that functions itself, there are no dangers of human ele- 
ment errors. They are eliminated by the precision of mechanical action. 


SPEED The speed of man’s reaction to his senses is reduced considerably during 
hours of work. Automatic machinery functions with the same constant 
speed regardless of time or conditions. 


SIMPLICITY If a calculating machine is self-acting, it is very easy for an operator 
to learn it. For example, by merely depressing the plus, minus, multiply 
or divide key, a machine will produce the result automatically. 


DURABILITY Because the operator has so little to do with an automatic calculator, 
the machine is more durable because the mechanism is not strained by 
the clerk doing the wrong operation. The machine does it all. 


MATHEMATON 


The Mathematon calculating machine shown above is truly the most automatic machine 
for multiplying and dividing that has ever been produced. The four points of Accuracy, 
Speed, Simplicity and Durability are more completely contained in this superior machine. 


RALPH C. COXHEAD CORPORATION 
17 Park Place 
New York 
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The Problem of Constructing a System of 
State and Local Taxation 


By M. StapE KENnpRICK * 


T IS becoming evident that no tax stands alone 
| but that each must be considered in its relations. 
And indeed this recognition of relations among 
taxes and taxing jurisdictions is inevitable. The 
trend of taxation is clearly toward more taxes, not 
fewer. Taxes absorb a considerably larger propor- 
tion of private income than before the depression. 
Hence it is not surprising that problems of double 
taxation, double administration, coordination of Fed- 
eral and state sources and other aspects of the great 
and inclusive problem of developing an American tax 
system, Federal, state, and local, are receiving 
attention. 

An attempt will be made in this article to direct 
attention to what the writer believes to be the heart 
of the problem of constructing a system of state and 
local taxation, the determination of what each source 
of revenue should bring to the public treasury. 

By way of indicating the significance of this ‘task, 
it will be necessary briefly to describe present ar- 
rangements in state and local taxation. The general 
property tax, which is locally administered, is every- 
where the leading source of local revenue and, owing 
to the relatively greater importance of local revenue, 
is likewise the leading source of state and local reve- 
nue when both are considered as a unit. The rate of 
this tax, except for a possible tax limit, which, as 
every person familiar with taxation knows, can 
usually be evaded, is not fixed by law. The property 
tax is in general levied on an expenditure basis; that 
is, the amount to be raised on property is determined 
by the needs of the budget less the contribution of 
other sources of revenue.t Thus, as the expenditure 
of a governmental unit depending on property taxa- 
tion rises, the amount to be raised on property in- 
creases unless a compensating increase has appeared 
in revenue from other sources. The rate of the prop- 
erty tax changes annually. The machinery of 
change operates smoothly and quietly, adjusting the 





Uni sistant Professor of Economics and of Rural Economy, Cornell 
niversity. 

_ The exceptions are in state taxation. For example, the state of 
Connecticut levies a fixed amount on the towns. 


property tax rate according to the expenditure of the 
governmental unit, the amount of revenue received 
from other sources and the assessed valuation. 
Sometimes these changes mean that the true rate 
of property taxation goes up; again, that this rate 
goes down. The property tax is the flexible source 
the rate of which changes to meet the need for 
revenue. 


The rates of other taxes, most of which are ad- 
ministered by the state, are specified in the law. The 
tax on gasoline is fixed at so many cents a gallon, 
taxes on personal and corporation incomes at certain 
percentages of income. The yields of these taxes 
may vary widely with changes in their bases but 
their rates remain fixed until changed by law.?, Any 
attempt to change these rates means the assembling 
on the one side of the forces favoring the change and 
on the other of those opposed to it. Thus a change, 
if accomplished at all, results only from the success- 
ful conclusion of a legislative battle in which, it is 
fairly certain, every battery of political tricks avail- 
able to each side has been discharged. The in- 
evitable result of the legislative method of fixing tax 
rates is for the rates of such taxes to exhibit a pro- 
nounced tendency toward stability. They are dif- 
ficult to change and therefore are not changed often. 
True, during the depression many changes have been 
made in rates of these taxes. But this is not the 
general rule. 


The difficulties of the present order of state and 
local taxation are many. The relative inflexibility of 
the fixed rates of taxation as compared with the rela- 
tive flexibility of the property tax rate® probably 
means that in a period of rising governmental ex- 
penditures, property tax payments will rise relative 
to those from other sources, regardless of whether 
their rise is due to expenditures on governmental 
services that should be charged to property owners.* 

2 Exceptions to this general rule are occasional emergency levies that 
are made to expire at a given date. 

3 Corrected for variations in the ratio of assessed to full value. 


*The opposite would be true in the event of falling governmental 
expenditures. 
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Clearly there is nothing in a situation of fixed rates 
of taxation on the one hand and a flexible rate that 
varies with budget needs on the other that offers the 
slightest guarantee of justice, or any other rational 
goal, between these divisions of sources of tax reve- 
nue. And even among the fixed rates of taxation, a 
justice or other welfare product has an equally smail 
chance of emerging. The cost-of-service, benefit-of- 
service and ability-to-pay theories of taxation are 
recognized as proper guides for the adjustment of 
rates of taxation. The limitations of the first two, 
however, are soon reached, leaving ability-to-pay as 
the leading principle to which taxation should con- 
form.® If one source could supply the need for 
public revenue, application of this principle would 
only involve the determination of exemptions and 
allowances and the schedule of graduated rates, if 
any. But with many taxes in effect concurrently, the 
ability-to-pay principle far from being a solution 
raises fully as many questions as it answers. How 
much should be paid by that ability-to-pay repre- 
sented by the ownership of real property? How 
much by that ability-to-pay represented by the re- 
ceipt of a personal income? By the receipt of a 
business income? Et cetera, et cetera till the end of 
the list of revenue sources is reached. 


Questions such as these mean that in practice the 
principle of ability-to-pay is applied mostly to in- 
come and inheritance taxation. Elsewhere it serves 
chiefly as a vague and general principle to which the 
tax system as a whole is supposed to conform. But 
more serious than the absence of a reliable guide in 
matters of taxation is the presence of other guides 
that press for a following. When public expendi- 
ture rises another 10 per cent, no one knows what 
sources of revenue should bear the increased cost. 
The way is open then for custom, economic pressure 
and political juggling to influence and possibly to 
make the decision. 

This description of state and local taxation cannot 
of necessity be complete in details. It is offered 
merely as the large general background to which 
the changes that are proposed here and indeed any 
other possible changes must be related. 


The nature of the problem of constructing a sys- 
tem of state and local taxation imposes certain broad 
specifications for a solution. Rates of taxes levied 
for revenue ought to be related to one another on the 
basis of some principle adequate for the present and 
yet affording guidance for the future when new 
needs for revenue may have arisen. Then taxes 
levied for purposes other than revenue must be in- 
cluded as well as taxes levied for revenue only. This 
follows from the fact that taxes for discriminatory 
and other non-revenue purposes are sometimes levied 
and properly. 


Governmental expenditures, in the writer’s opin- 
ion, offer the proper approach to the problem of 
achieving proper relations among taxes levied for 
revenue purposes. A tax levied for revenue is levied 
to be spent. And it is only by spending that the 
services financed by taxation are made available. 

5The writer believes that this is a fair statement of leading opinion 


in taxation and makes it only as such a statement, though he believes 


that the ability-to-pay concept should have a far more critical analysis 
than it actually receives, 
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The reason for the expenditure approach is that 
many public activities yield public benefit only as 
through the benefits that they bestow on particular 
economic groups. Thus a fire-fighting unit un- 
doubtedly offers its quota of benefit to the entire 
division of society in which it operates. But such 
general benefit arises only through the specific bene- 
fit of fire protection conferred on owners whose 
property is protected against fire. 

The proposal made here for developing a plan of 
taxation for revenue purposes is that whenever the 
benefits arising from a particular governmental ex- 
penditure can be allocated to a particular tax source, 
that tax source should pay for this expenditure. In- 
direct benefits received by society through benefits 
conferred directly on the tax source are in this view 
not to be taxed. Such benefits are numerous in 
variety and infinite in ramifications. Any attempt to 
spread the cost further through taxing indirect bene- 
fits would be certain to create as many inequalities 
as it remedied. Hence, continuing the illustration 
given above, expenditures for fire-fighting units 
should be paid by taxes levied on buildings and 
their contents. Owing to the practical difficulty of 
assessing personal property, this means payment by 
taxes on buildings, with the rates in proportion to 
the fire risk.2 Land rent should not be taxed to 
support this service for land does not burn. 

The fundamental argument for allocating the cost 
of a public service to the tax source receiving the 
benefit of it is that by so doing the logic inevitable 
in taxation for revenue is followed. A tax for reve- 
nue is presumably levied for revenue only and not 
for the purpose of discriminating against the source 
taxed. Under this arrangement, all sources that are 
taxed for revenue stand on equal footing. Each 
source pays its share on the basis of the public ex- 
penditures that are of direct benefit to it. Thus no 
source is subsidized at the expense of others. 

At this point, two questions press for attention: 
What is meant by a tax source? How far can this 
allocation be applied? By a tax source an economic 
group, not an individual, is meant. Clearly it would 
be impossible to apportion any significant share of 
the benefits of government among individuals. But 
it might be possible to apportion a large share of 
these benefits among economic groups, with owners 
of real property paying for certain benefits, operators 
of motor vehicles for other benefits and receivers of 
personal incomes for still other benefits, and the like. 
It is indeed true that not all functions of government 
lend themselves to such an allocation. For example, 
the costs of a board of supervisors, and of a legisla- 
tive assembly are overhead items, the distribution 
of which to specified tax sources would be purely 
arbitrary. But, even after allowing liberally for such 
general items, the writer believes that a large share 
of the cost of government could be allocated on the 
benefit principle among the economic groups that are 
taxed to support it. It is difficult to offer exact 
illustrations in the absence of research on this prob- 





* The writer is indebted to Professor H. L. Lutz for the suggestion 
that the rates vary with the fire risk. Professor Lutz would adjust the 
charge in inverse ratio to the fire insurance premium. He would not, 
however, place the entire charge for fire protection on the owner of 
inflammable property but would assess part of this charge generally. 
See Report No. 4 of the Commission to Investigate County and Munict- 
pal Expenditures in New Jersey. 
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lem, nevertheless some suggestions as to probable 
allocation can be made. 


Roads are clearly of direct benefit to owners of 
real property, operators of motor vehicles and enter- 
prises that use their facilities as a place for doing 
business. The cost of roads, therefore, should be 
paid by taxes on real property, on motor transporta- 
tion and by charges for the various special uses of 
road facilities by light, power and telephone com- 
panies. The amount paid by each source should be 
as nearly as possible in proportion to the benefit 
received by that source. In considering this sug- 
gestion for the financing of roads, it is to be noted 
that the theory of taxation and to a considerable 
extent the practice is, broadly speaking, in line 
with it. 

A public school is probably of benefit to owners 
of real property in that its presence adds to the value 
of their property. But such a school educates per- 
sons and therefore must be accounted as of benefit to 
them. The cost of the public schools would, under 
the proposal made here, be borne by taxes on real 
property and on persons. 


But how tax persons? The typical tax on persons 
is the poll tax. But if all persons were taxed at a 
given rate per head, relatively little revenue would 
be obtained. The trouble with the poll tax is that 
though it must be paid in money, it takes no account 
of the income from which it can be paid. The per- 
sonal income tax takes into consideration both the 
person and his income. It is therefore the best 
possible way of taxing persons. 


The courts, the police and the jails may be viewed 
as agencies set up by society for the protection of 
persons and property and the enforcement of con- 
tracts. It would seem, therefore, that they should 
be supported by taxes on persons,—that is, on per- 
sonal incomes—property, and business. 

The cost of public parks and of public health 
services should be paid by taxes on personal incomes 
because persons enjoy recreation and have health, 
good or bad, as persons, not as owners of property, 
drivers of motor vehicles or proprietors of business 
enterprises. 

The taxation of inheritance raises an interesting 
question under the proposal made here. An indivi- 
dual who receives an inheritance has his ability to 
pay taxes increased. The taxation of this ability 
to pay could, therefore, be considered as an extra- 
ordinary income tax. So considered, receipts from 
inheritance taxation would be added to receipts from 
income taxation and used to pay the cost of public 
services charged to persons as such. But the receipt 
of an inheritance is the final stage in a transfer of 
the accumulated savings of an individual in the past 
generation to one in the present generation. 

These points of view suggest different uses of the 
revenue from inheritance taxation. Which, there- 
fore, should be chosen? Owing to the fact that taxa- 
tion is levied for public purposes, it is probable that 
the public or social point of view regarding it should 
be chosen. But receipts from a tax so interpreted 
fit awkwardly into any scheme of group benefit. 
For why should the savings of the past generation 
pay for roads, schools, recreation and other services 
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enjoyed by the present generation? One avenue of 
governmental expenditure, however, may offer a way 
of escape from the dilemma. This is the conserva- 
tion of natural resources. Waste and use by past 
generations account for most of the depletion of 
natural resources. Then why should not each gen- 
eration tax its predecessor for such expenditures as 
are necessary to restore the resources destroyed 
by it? 

Other examples of allocation of governmental ex- 
penditures might be given but it is hoped that the 
suggestions made here both illustrate what is meant 
by allocation according to group benefit and point to 
the possibility of its use. 


Taxes levied for purposes other than revenue 
should now be examined. Most taxes are levied for 
revenue. Few taxes are levied for purposes other 
than revenue. Nevertheless, as long as the possibility of 
levying such taxes is open, they should be included 
in the tax system for the sake of logical complete- 
ness, if indeed for no other reason. 


No general rule can be made for rates of taxes 
levied for purposes other than revenue. Each such 
tax is a special case with its rate related to the pur- 
pose for which it is levied not to the revenue that it 
is to yield. Three questions only need be asked 
about the levy of such a tax. Is the purpose justi- 
fied? Is taxation the proper means? Will the pro- 
posed rate accomplish the desired result? Only the 
last is a taxation question and even this must be 
related to the purpose of the levy. 


Taxes levied for purposes other than revenue, may, 
however, return a revenue to the public treasury. 
What should be done with this money? Probably 
its best use would be for overhead items of govern- 
mental expenditure impossible of allocation to 
particular economic groups. If the government is 
taxing an industry for purposes other than revenue, 
it is presumably not spending the money so realized 
in ways that give the industry taxed a special bene- 
fit. But it is spending money all the while for serv- 
ices of an overhead nature general in their 
distribution of benefits. It would appear reasonable, 
then, that revenues from taxes levied for purposes 
other than revenue be used to finance overhead items 
of governmental expenditure from which the indus- 
try taxed receives general even though not special 
benefits. ; 

Two more problems remain to be solved before 
the exposition of the plan suggested here is com- 
pleted. The first relates to the financing of over- 
head costs in excess of the amount yielded by taxes 
levied for purposes other than revenue; the second, 
to the mechanism for putting the plan into operation. 

Clearly the excess of overhead costs should not be 
paid by increasing rates of taxes levied for purposes 
other than revenue, for presumably the rates of such 
taxes already have achieved the end sought by their 
imposition. The nature of the expenditures to be 
financed does, however, suggest the solution of this 
problem. These expenditures, being of a general kind, 
probably are of benefit to all economic groups taxed 
for purposes of revenue. They could, therefore, well 
be financed by a levy on all sources taxed for reve- 

(Continued on page 152) 





























































































































































































































































































































the American states, together with the probable 

adoption of heavy Federal and state levies 
against the sale of spirituous liquors, must be re- 
garded as a series of related developments of more 
than ordinary significance. The popularization of 
consumption excises among legislative bodies in the 
United States since the World War signalizes a 
growing movement among business and political in- 
terests to supplant the income and property tests 
of tax-paying ability by another criterion, i. e., con- 
sumer spending. While a consider- 


"| we rapid extension of sales taxation among 


Should the Consumer Pay ‘Taxes? 


By Dr. RALPH B. Tower * 


dicate that merchants and dealers have been aided 
by social action to automatically force the shifting of 
the tax burden as is contémplated in some of the 
present sales tax practices. In the past, it was largely 
a matter of indifference to public officials as to 
whether the dealer was or was not able to shift 
selective sales taxes to the purchaser of his wares. 
The fact that since selective sales levies have been 
introduced among the American states, there have 
been few instances in which rates have been low- 
ered or in which taxes once adopted have been repealed 

seems to indicate that business men 





able period of time may elapse 
before consumption taxes exceed in 
importance income and _ property 
taxes, a situation has already 
developed in which basic, and what 
appears to be permanent, changes 
have taken place in the underlying 
tax structure of the country. It is 
only necessary to examine the long 
roll of states which has succumbed 
to the lure of easy revenues from 
sales taxation to realize that the old 
established tests of tax-paying 
ability are declining in importance. 
New tests, of which consumption 
as measured by spending is the 
most significant, are replacing them. 

Although the fiscal history of the 
United States is replete with ex- 
amples of excise taxation, it is only 
since the Civil War that such levies 
have become important. Prior to 
that time, state and Federal excises 
alike, with the exception of those 
collected by the national govern- 
ment as import duties, were inconsequential. Fur- 
thermore, even in the case of import duties, there 
was a tendency to tax consumption goods of the 
luxury type rather than articles and services ordi- 
narily purchased by the common man. General con- 
sumption was not the measure of tax-paying ability 
during the Pre-Civil War period. For that matter, 
not until recently has the total volume of goods and 
services purchased by consumers been accepted as 
a satisfactory tax base in this country. Thus, when 
consumption taxes have been imposed in the past, 
either in the form of licenses or direct charges 
against sales, the levies have generally been based 
on the presumption of an income sufficiently large 
to permit the tax-payer to assume the burden of the 
tax without undue hardship. Furthermore, it has 
not necessarily been the intention of taxing bodies 
that the incidence of consumption levies should fall 
upon the purchasers of consumers’ goods. It has 
been a common opinion among tax administrators 
that consumption taxes were usually shifted to the 
consuming public, but there has been no body of 
legislation nor any definite factual evidence to in- 








* Professor of Economics, Mount Union College, Alliance, Ohio. 
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have been satisfied as to the success 
of their efforts at tax shifting; or 
else that they have been unable to 
determine whether taxes imposed 
upon them have been included in 
the selling prices of taxable goods 
or services. The one great exception 
has been the sales tax on gasoline. 

In the case of motor fuel, the con- 
ditions under which the tax is col- 
lected are somewhat different from 
those imposed by selective levies on 
other commodities such as tobacco 
products, soft drinks, admissions 
and malt. The dealer who sells 
motor fuel almost invariably handles 
this product distinct from any other 
line of merchandise that he may 
carry. This situation results partly 
from the nature of gasoline tax law 
enforcement and partly from the 
fact that the business of selling 
motor fuel requires special equip- 
ment which can be used for no 
other purpose than the dispensing of 
liquid fuel oils. If such business is to be accounted 
for at all, it must be treated separately from other 
transactions. By way of contrast, the enterprise 
which deals in consumption goods other than motor 
fuel is frequently of such a character that it does not 
account in any way for the sale of taxed products 
individually. The concern may have available data 
covering total business costs, and it may even have 
information as to the invoice cost of the product sold. 
In spite of this, however, it is not a common situation 
to find a small dealer or amusement proprietor who 
has such adequate accounting records that he knows 
with any degree of certainty whether the price at 
which he is selling taxed tobacco products, theater 
tickets, and the like is sufficient to provide a normal 
profit margin, or whether he is paying a portion, or 
even the whole of the tax. Probably the chief excep- 
tion to this statement is the firm whose management 
deliberately and with a full knowledge of costs estab- 
lishes a tax-shifting policy which is definite and pre- 
determined by market conditions. With most goods 
sold under selective sales taxes, then, the fact is that 
because costs and sales data are merged with those 
for other commodities not subject to the tax, the in- 
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cidence of the tax cannot be determined accurately. 
It may be borne by consumers who purchase none 
of the taxed product; it may impinge upon both the 
user of the taxed product and the dealer or exhibitor ; 
it may fall on non-users, those who consume it, and 
the dealer; it may burden both the non-user and the 
purchaser; it may rest on the non-user and the 
dealer ; and finally, its entire weight may be assumed 
by either the dealer or the purchaser. 


The same general observations hold good with 
respect to Federal consumption taxes. Here, the 
principal exception is in the taxation of tobacco 
goods. The collection of tobacco taxes at the source 
makes the problem of determining their incidence 
even more difficult than in the case of state excises 
of the same character. 


One fact concerning the nature of selective sales 
taxes stand out in sharp contrast to the character 
of general retail levies on sales. The consumer can 
largely avoid impositions of the former type without 
great hardship to himself. Furthermore, in those 
cases in which tax rates in any state are burdensome, 
the user of the taxed product always has recourse 
to the legal protection given to shipments of package 
goods between the states. However, such protection 
may not continue, not because of any fundamental 
change in the organic law of the nation, but because 
the rapid spread of general sales tax levies at com- 
paratively uniform rates will make it unprofitable 
for any purchaser to obtain shipments of merchandise 
from adjoining states in the hope of escaping tax 
payments. Even though there is no present means 
of checking the shipment of taxable merchandise 
from one state to another to evade tax payments, 
it is quite likely that some type of reciprocity be- 
tween states will have to be adopted to insure the 
collection of taxes which might otherwise be lost. 
At least such a development seems to be logical. 
The question as to the constitutionality of such 
reciprocal tax legislation is of little moment, for if 
sales taxes cannot be collected on inter-state ship- 
ments of merchandise at the present time, and if the 
Federal Government offers no solution to the problem 
of unifying sales tax administration, necessity will 
force the adoption of such mutual arrangements for 
tax enforcement between the states as the situation 
demands. Thus, the fact that the purchaser can 
today avoid state tax levies on selected commodities 
and services by obtaining such merchandise outside 
of the state does not mean that he will be able to 
do so in the future, especially if adjacent common- 
wealths pass similar legislation providing for general 
retail sales taxes. Of course, it is not to be implied 
that selective sales taxes are commonly evaded by 
means of out-of-state purchases. Insofar as the com- 
modity is one that is to be consumed on the premises, 
as, for example, soft drinks; and in those cases in 
Which a service, rather than a tangible product, is 
taxed, there is little opportunity for the consumer 
to escape assessment of the tax, provided, of course. 
that the levy can be shifted to him. The principal 
exceptions to this statement are found among border 
cities which are contiguous to large communities in 
adjoining states in which consumption levies of the 
types mentioned do not exist. With respect to 
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tobacco products, however, the possibilities of eva- 
sion of an illegal character are much greater. The 
comparative breakdown of tobacco tax collections 
among the states which levy this type of consump- 


tion excise is a matter of record too well known to 
require comment. 


The ordinary consumer has some means of escap- 
ing from the payment of selective sales taxes quite 
apart from illegal evasions. His standard of living 
is not so inflexible that if need be he cannot sub- 
stitute untaxed goods and services for those upon 
which taxes are levied. While it is true that up to 
the present time there has been no acceptable sub- 
stitute for gasoline as a motor fuel placed on the 
market, it is also true that for the future the means 
of economizing this and other motor fuels are likely 
to become so effective that the tax burden per 
passenger-mile will be less rather than more. After 
all, with the steady extension of the facilities for 
transmitting electric power in the United States; 
with the increased interest of the Federal Govern- 
ment in public highways as a national policy; with 
tremendous improvements in the methods of trans- 
port by air and by rail; and with the remarkable 
advances that are being made in the whole field of 
transportation engineering, there is little reason to 
believe that those who wish to travel will suffer un- 
duly from the burden of taxes levied upon gasoline 
and other sources of motive power. Likewise, the 
range of recreational opportunities is so great that 
the consumer can almost always with little incon- 
venience substitute new interests for old, if the latter 
are taxed. In this field, again, amateur activities 
are so widespread that many of the older forms of 
recreation have been largely supplanted by new inter- 
ests in which there are greater opportunities for self- 
expression. Even if sales of sporting goods and 
other equipment considered necessary to the proper 
conduct of athletic and recreational activities are 
taxed, and even if the consumer pays the entire 
amount of the tax, the taxed object is usually of 
such a character that it can undergo long and severe 
usage before it must be replaced. Thus each single 
employment to which the article is put costs the 
user an infinitely small amount of tax. 

Tobacco is probably the only important com- 
modity taxed by the states today for which there 
is no satisfactory substitute. Yet this is a com- 
modity upon which the producer of the raw materials, 
the manufacturer, the retailer and the consumer all 
pay taxes. Furthermore, until the present codes of 
fair competition were adopted under the National 
Industrial Recovery Act the consumer was able to 
evade the entire amount of the tax in many instances 
by purchasing tobacco products that were sold by 
retailers as “loss-leaders”’. 

It may be said of selective sales taxes, then, that 
from the consumer point of view they have at times 
been obnoxious and that they are based upon the 
rather doubtful distinction between essential and 
non-essential commodities and services. Neverthe- 
less, they have been so easily evaded, have cost the 
consumer so little, and have offered such ready 
opportunities for equivalent substitution that they 
have not been extremely burdensome. 
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As long as consumption excises were imposed upon 
sales of relatively few commodities and were com- 
paratively free from the onus of class legislation, 
little complaint was registered against the main 
arguments which public officials advanced in favor 
of selective levies. Their chief contention in support 
of consumption taxes—apart from the sales tax on 
gasoline—was that state property taxes had broken 
down. In most instances, state levies on real estate 
were so small that a slight shifting of the tax burden 
from the rural districts to the cities seemed only 
fair. For some time past the urban areas had en- 
joyed greater material prosperity than the farmer 
and it seemed reasonable to re-adjust the tax burdens 
of the people with a greater regard for the common 
interest. The record of the gasoline tax is somewhat 
different. Almost from the first it has been looked 
upon as a major source of state revenue. Until the 
depression of 1929, tax collections from this source 
were almost invariably spent for public highways. 
In fact, some states expended more on their trans- 
portation systems in given years than the combined 
collections from taxes on motor fuel and motor ve- 
hicle license fees. Thus, it was always possible to 
associate in a rough way the benefits that were de- 
rived from the payment of such taxes and their costs 
to the tax-payer. Since 1929, the situation has 
changed in a radical manner. A number of the states, 
compelled by the force of reduced incomes and the 
additional burden of public relief, have come to look 
upon gasoline tax receipts as a legitimate source of 
funds for other purposes than the building and main- 
tenance of highways. As soon as they have adopted 
this policy, the benefit principle as applied to the 
gasoline tax has broken down—unless by some 
stretch of the imagination, legislators and tax officials 
believe that there is a direct correlation between the 
value of highways and amounts spent for public un- 
employed relief, education and other purposes to 
which gasoline tax receipts have been diverted. No 
doubt, in years to come, a continuation of the depres- 
sion would seriously impair the value of the whole 
social plant, but at the present time payments made 
by the state for highways are to a very large degree 
employed to maintain existing facilities in a usable 
condition rather than to support projected new roads 
to be constructed several years in the future or to 
provide for future maintenance. Taxes are collected 
from the motorist on the theory that he is making 
a present payment for a present service which is 
fairly measured by his tax contribution. To place 
the burden of the depression upon the tax-payer 
whose contributions to the state have been made on 
the basis of benefits to be received from a social 
service to be paid for by this taxation is unjust. 
The responsibility must rest upon a broken-down 
social system and not upon the payer of gasoline 
taxes. The foregoing analysis indicates the funda- 
mental error in attempting to levy taxes on the basis 
of consumption as correlated with general social 
benefit. 


The rise of the general sales tax among the Amer- 
ican states has broadened the application of what 
tax officials choose to call the “principle of replace- 
ment” for want of a better term. In reality, the sub- 
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stitution of one tax for another, the first being the less 
equitable of the two, involves nothing more than a re- 
arrangement of the folds of the cloak of political ex- 
pediency. In many states, for example, property tax 
collections have declined during the depression. In 
some instances taxpayers have been unable to meet tax 
levies promptly. Yet it seems that the principal 
causes for the breakdown in property tax collec- 
tions were present long before the depression of 1929, 
The real causes for the failure of the property tax 
are not simply the fall in the market value of real estate 
nor the reduction in its income yield. They are too 
deeply rooted in the whole structure of property 
taxation to be obliterated by business recovery. The 
breakdown in general property taxes has developed 
to as great an extent from official indifference and 
unwillingness to face public responsibility for the 
performance of duties to which tax administrators 
have been pledged, and is as much the fruit of 
assessment procedures which rest on foundations of 
corruption and favoritism, incompetence and a dis- 
regard for sound valuation methods as anything. To 
discard the property tax as a state levy is un- 
doubtedly a forward looking move; but to abolish it 
under the circumstances which have led to its aban- 
donment is to destroy much of the constructive work 
that tax experts have been able to accomplish in 
obtaining tax reforms. At the same time such a 
policy is likely to penalize the citizens of the state, 
since it may lead to the adoption of other and less 
equitable levies than those that are abolished. 


Theoretically, general retail sales taxes have been 
adopted as a “stop-gap” expedient to tide the state 
over a crises such as might be occasioned by a great 
depression or a drastic revision of the tax structure. 
Practically when such levies have once been adopted, 
there is little likelihood that they will be discon- 
tinued, even if the emergency passes. If retail sales 
levies wére to remain in force only so long as was 
necessary to revise the assessment procedure of tax- 
ing bodies, or until adequate state income tax laws 
could be put into force to provide revenues to re- 
place those lost by reason of the abolition of the 
state levy on general property and the reduction in 
local property tax collections, there might be little 
objection to their adoption. However, once retail 
sales tax laws are adopted, experience teaches that 
they are not easily discarded. Such taxes are im- 
posed by the well-organized and politically articulate 
groups in the state upon those individuals who are 
unable to defend themselves from the onslaughts o/ 
their more successful rivals in the quest for tax 
reductions. 


The widespread reduction in real property assess- 
ments which has taken place since the beginning 
of the depression has been accompanied by an 
epidemic of sales taxation. Of course, it is entirely 
possible that after real property levies in most states 
have been localized and adjusted upon some equi 
table basis, receipts from this source will be inade- 
quate for local purposes. However, before one 
accepts the plaint of those who defend such reductions 
in real property assessments as have occurred in 
recent years as a necessary aspect of the period of 
(Continued on page 151) 
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Recent State Income Taxation 


In The United States 


By Harotp M. Groves * 


problems in all of the states. At the very time 

when taxpayers were clamoring for relief gov- 
ernments found their revenues at existing tax rates 
rapidly dwindling. The productivity of the general 
property tax was sharply reduced because of reduced 
assessments and because of wholesale tax delin- 
quency. Receipts from income and 
other taxes were also shrinking. 
And many governments in addition 
were confronted with an important 
new expenditure—that for the re- 
lief of destitution. 

Governments have adapted them- 
selves to this emergency situation 
for the most part in two ways: 
(1) by reducing public expenditure; 
and (2) by supplementing the gen- 
eral property tax with other new 
sources of revenue. Undoubtedly, 
reduction of public expenditures 
has been substantial and widespread. 
soth state and municipal budgets 
have been clipped and trimmed to 
suit the taxpayers’ purse. Salaries 
of public officials have been cut and 
services dispensed with. In spite 
of these curtailments, most states 
have not found it possible to make 
ends meet without tapping im- 
portant new sources of revenue. 

It has been said that one of the 
virtues of the property tax is its 
elasticity. The virtue disappeared during the de- 
pression. Owners of tangible property complained 
bitterly of the high fixed charge which the property 
tax imposed upon them at a time when property 
was relatively or even absolutely unproductive. 
Many states responded not only by refusing to 
impose additional burdens upon the property tax- 
payers but by reducing the burdens and in many 
cases by imposing statutory or constitutional limita- 
tions upon municipalities’ right to levy on property. 
With the insistent demand of the property owners 
on the one hand, and new expenditures and rela- 
tively inelastic old ones on the other, it can readily 
be understood that the states were driven to new 
sources of revenue to take care of the urgent financial 
needs of themselves and their municipalities. 

In general two main candidates presented them- 
selves for selection by the states for the role of 
producing new revenue. These were the sales tax 
and the net income tax. It has been said that there 
are no “good taxes” during a depression. The sales 
tax met with strong objection on the ground that it 
discouraged buying at a time when a market was 


re depression has created grave financial 
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livered before the national convention of the General Welfare Tax 
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sadly needed. The net income tax was objected to 
on the ground that “you can’t tax net income 
when there isn’t any to tax.” Nevertheless, both 
of these taxes have gained considerable ground 
since 1930. 

The present state of development may be sum- 
marized as follows:? 

1. Twenty-nine states now have a 
net income tax in some form.? 

2. Of these, twenty-four states 
have a general personal income tax 
—including Massachusetts, which 
has a classified law that covers 
most income. 

3. Of the other five states, two 
tax corporations only,® two tax only 
the income from intangibles,* and 
one taxes corporations and the in- 
come from intangibles.® 

4. Analyzed from another ap- 
proach, twenty-three states tax the 
income of both corporations and in- 
dividuals, one state taxes individuals 
only,® two states tax corporations 
only,’ two tax only income from 
intangibles,* and one taxes both 
corporations and incomes from in- 
tangibles.® 

5. Of the twenty-nine states which 
now have an income tax in some 
form, thirteen have adopted their 
laws since 1930.1° This is only 
slightly less than half of all the 
states which have a net income tax. 


6. Sixteen states now have a general sales or 
gross income tax.™! All of these except one adopted 


their law since 1930 and thirteen adopted their laws 
in 1933. } 


7. Ten of the states which have a sales or gross 
income tax also have a net income tax.” 


8. Only thirteen states have neither a sales or 
gross income tax nor a net income tax.™® 





1The following data are adapted from Significant Changes in State 
Tax Systems, Bulletin No. 1 of the General Welfare Tax League. 


2 Alabama, Arizona, Arkansas, California, Connecticut, Delaware, 
Georgia, Idaho, Kansas, Massachusetts, Minnesota, Mississippi, Missouri, 
Montana, New } ee mag New Mexico, New York, North Carolina, 
North Dakota, Oklahoma, Ohio, Oregon, South Carolina, Tennessee, 
Utah, Vermont, Virigina, Washington and Wisconsin. 

3 Connecticut and California. 

* Ohio and New Hampshire. 

5 Tennessee. 

® Delaware. 

T Connecticut and California. 

8 Ohio and New Hampshire. 

® Tennessee. 

10 Alabama, Arizona, Idaho, Kansas, Minnesota, Montana (Personal 
income tax added to corporate income tax) New Mexico, Ohio, Oregon, 
Tennessee, Utah, Vermont and Washington. 


11 Arizona, California, Illinois, Indiana, Kentucky, Michigan, Mis- 
sissippi, New Mexico, New York, North Carolina, Oklahoma, South 
Dakota, Utah, Vermont, Washington and West Virginia. 

® Arizona, California, Mississippi, New Mexico, New York, North 
Carolina, Oklahoma, Utah, Vermont, and Washington. 

18 Colorado, Florida, Iowa, Louisiana, Maine, Maryland, Nebraska, 
Nevada, New Jersey, Pennsylvania, Rhode Island, Texas, Wyoming. 
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9. Some of the populous and wealthy states, such 
as New York and Massachusetts, are among those 
having a net income tax; on the other hand, Illinois, 
Pennsylvania, Michigahf and New Jersey have no 
income tax legislation. The states having a net in- 
come tax in some form include 67.39 per cent of the 
population of the United States exclusive of the 
District of Columbia. Two important states, Ohio 
and California, have no general personal income tax 
and if these states are eliminated the percentage 
is 57.32. 

10. The states having a sales or gross income tax 
include 40.79 per cent of the population exclusive 
of the District of Columbia. 


11. The states having neither a sales nor gross 
income tax nor a net income tax include 25.66 per 
cent of the population exclusive of the District of 
Columbia. 

12. The states having both a sales or gross in- 
come tax and a net income tax include 23.82 per cent 
of the population exclusive of the District of 
Columbia. 


Probably there is nothing more significant in the 
income tax field than the development of the gross 
income tax laws in several of the states. These laws 
represent a revolt against the property tax and a 
desperate effort to get revenue for education in 
states where a net income tax is thought to be im- 
possible of enactment or insufficiently productive 
during a depression to yield the required revenue. 

The gross income tax is a hybrid between the net 
income tax and the sales tax. Like the sales tax it 
allows no deductions for cost of goods, or losses, or 
expenses of any kind. Some of the new laws allow 
fora minimum exemption. Mississippi, for instance, 
grants a $1,200 minimum exemption and Indiana one 
of $1,000. South Dakota on the other hand sets up 
no minimum at all. 


The gross income tax laws agree with the net 
income tax and disagree with the sales tax on the 
inclusion of income from all sources. The South 
Dakota law includes wages and salaries, professional 
income, and capital gains and makes practically no 
exceptions. Other laws are more generous. Wash- 
ington and West Virginia exempt the income from 
the sale of farm produce by the farmers and Washing- 
ton exempts the income from personal services. 

Unlike most net income tax laws, most gross in- 
come tax legislation contains an elaborate classifica- 
tion of income and rates. The Mississippi law 
specifically mentions some twenty-nine different 
classes and provides for them four different rates. 
The Washington law sets up ten different rates. 
Classification in the South Dakota law is not so 
elaborate but a graduation feature is introduced for 
service incomes, with three brackets and rates rang- 
ing from one to two per cent. 

The South Dakota law is unique in the degree to 
which it attempts to collect its tax at the source. It 
appears to be the most ambitious attempt yet made 
in this country to apply the principle which has 
played such a significant role in the administration 
of the British income tax. Collection at the source, 
under the South Dakota law, is to be used not only 
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to collect the tax on wages from employers but 
also to collect the tax on exchanges from large 
buyers and sellers. A large buyer and seller of 
produce for instance may be expected to collect the 
tax from all his customers, both those from whom 
he buys and those to whom he sells. South Dakota 
is attempting to collect large revenues by providing 
a broad base and a low rate and this is the admin- 
istrative device set up to make this kind of a law 
workable. 


The gross income tax like the sales tax is based 
on the principle of “the most feathers for the least 
squawking.” And the reports seem to indicate that 
the feathers are coming in quite up to expectation. A 
letter from the Department of Treasury of the state 
of Indiana predicted an income of $2,500,000 from 
the Indiana law during the third quarter of 1933. In 
most states which have adopted this form of tax 
legislation, receipts are to go directly or indirectly 
to support the school system. 

Like the sales tax, the. gross income tax presents 
some difficult problems of shifting and incidence. 
The consensus of opinion is that the sales tax is 
generally though not universally nor entirely shifted. 
The gross income tax obviously cannot be shifted 
at all so far as it applies to certain classes of income 
such as wages for instance. Probably the wage 
earner will not only bear his own tax under these 
laws but a considerable portion of other people’s 
taxes as well. 


The gross income tax is most defensible as a sup- 
plement to the net income tax. In such capacity it 
would set a minimum which. must be paid for the 
benefits of government whether or not the taxpayer 
is successful in keeping his income out of the red. 
This minimum income tax would vary according to 
the volume of the taxpayer’s transactions. Logically, 
it should involve the payment of a tax on either 
gross or net, whichever tax is higher. No state, how- 
ever, has thus far attempted in any way to cor- 
relate the two taxes. 


We now come to the analysis of our new net in- 
come tax laws. In general, it may be said that they 
follow rather closely either the Federal law or earlier 
state laws. This means that there is not much which 
can be said about them which will be of interest and 
also that the laws perpetuate the mistakes in income 
tax policy which have characterized our earlier laws. 

Concerning rates, the high water mark in rate 
schedules (for the personal income tax) has been 
set by North Dakota with a top rate of 15 per cent 
on incomes over $15,000. The Wisconsin top rate 
of 7 per cent plus the surtaxes now being applied is 
slightly lower than the rate of North Dakota and the 
Wisconsin relief surtax which approximately doubles 
the rate of the normal tax is temporary only. On the 
other hand, several of the new laws carry rates which 
are modest to say the least. Thus the laws of Kansas, 
Vermont, Utah, New Mexico, and Montana stop at 
four per cent. The New Mexico top rate applies only 
to income over $100,000, and the law also offers the 
taxpayer an offset. New Mexico, apparently, has 
taken no chances of driving wealth from the state 
with its law. 
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Several states, notably Washington and Arizona, 
have followed the Wisconsin system of taking the 
personal exemption off the tax rather than off the net 
income. North Dakota appears to be the low state 
in exemptions. It allows $500 for a single person, 
$1,500 for a married couple, and $200 for dependents. 
Alabama grants the most generous exemption with 
$1,500 for a single person and $3,000 for a married 
couple. When a relatively poor state like Alabama 
grants exemptions of this level it cannot have taken 
very seriously its resolution to substitute the income 
tax for other sources of revenue. 


The variety of procedure with regard to the treat- 
ment of corporations and corporate dividends con- 
tinues. All of the states recently entering the income 
tax fold provide for the taxation of corporations as 
well as individuals. Five out of twelve’* use a 
graduated rate schedule, usually the same as that 
applied to individuals though one state (Arizona) 
has a higher top rate for corporations. Dividends 
received from corporations paying the corporate in- 
come tax are not taxable as part of the stockholder’s 
income except in Oregon, Tennessee, Utah, and 
Montana all of which apply a relatively low flat rate 
to the corporation except Oregon which has a high 
flat rate of 8 per cent but a personal property tax 
offset up to 90 per cent of the corporate income tax. 


Sooner or later, in my opinion, the states will 
realize that a tax on the corporation is not a satis- 
factory way to tax the stockholder and that divi- 
dends should be taxed to the stockholder. The 
corporation tax takes no account of the stockholder’s 
ability to pay nor of his personal benefits from 
government. If the corporation is located in one 
place and the stockholder in another as is frequently 
the case, the stockholder may contribute nothing to 
the community in which he lives. If the corporation 
is able to shift its tax to the consumer, the stock- 
holder escapes with no tax at all. 


The depression should have taught some severe 
lessons regarding the perverse effect on income tax 
revenues of allowing the unrestricted deduction of 
capital losses. Yet all the new laws follow the old 
models in this respect. It remains for some state to 
follow the lead of Delaware with a provision to the 
effect that capital losses may be offset only against 
capital gains. By allowing the shrinkage in national 
wealth as an offset against current net income when- 
ever a depression occurs—which is what our present 
policy of capital loss deductions amounts to—we 
intensify depressions and very much reduce the value 
of the net income tax as a depression tax. 

There are several ways in which the states have 
sought to adapt their income tax to the exigencies 
of the depression. One is to add a gross income tax 
which taxpayers have to pay whether or not they 
make any money. Another method is to increase the 
income tax rates—the method followed by North 
Dakota and Wisconsin. The third is to classify 
income so that capital losses can be offset only 
against similar gains and in no case against other 
income. This method seems to have been followed 


ee 
* Arizona, Idaho, Minnesota, New Mexico, and Washington. 
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by none of the states though it is now being strongly 
urged upon the federal government. 


Many people are becoming more and more con- 
vinced that the exemption of large quantities of se- 
curities from the income tax is not compatible with 
the principle of a graduated tax. The problem is 
beyond the power of the states except for their own 
bonds and those of their subdivisions. Eight of the 
new laws provide no exemption for the interest upon 
bonds except such as the Federal constitution and 
the Federal law require. The Idaho law provides 
that expenditures and losses must be prorated so 
that tax-exempt income carries its share of these 
offsetting items. On the other hand, the acts of 
New Mexico and Utah provide an exemption which 
extends to the bonds of other states and their sub- 
divisions. 

The time now seems ripe for the Federal Govern- 
ment to write into the Federal statutes the policy 
of taxing all securities and salaries but without dis- 
crimination, and allowing the same freedom to the 
states. There is reason to hope that the Supreme 
Court might sustain such a proposition. 

Professor Simpson has demonstrated that the prop- 
erty tax offset is likely to have different results from 
those which its proponents expect or at least pro- 
claim.** Nevertheless property tax offsets have been 
winning new converts among the states adopting 
new income tax laws. There was an important offset 
in the Illinois law, now declared unconstitutional. 
The Utah law allows an offset for all property taxes 
paid up to one-third of the income tax bill of the 
taxpayer. The New Mexico act permits an offset of 
property taxes up to one-fifth of the property taxes 
and permits an offset for property taxes on resi- 
dences owned and occupied by the taxpayer, not to 
exceed $250. Washington also offers a general prop- 
erty tax offset (up to $50.00 on a residence and 50 
per cent of the income tax for other ad valorem 
taxes) and Oregon allows corporations a personal 
property tax offset. Thus the offset has come 
decidedly to the front as an income tax issue. 


At least one state has followed the policy of writ- 
ing the essential features of its income tax law into the 
constitution. That is Alabama. The amendment, 
which authorizes an income tax in that state, pro- 
vides a rate schedule and the specific exemptions 
which must be allowed. Alabama thus follows 
Florida in writing taxation policy into the funda- 
mental law. This is open to objection on the ground 
that it makes the tax system inflexible and deprives 
the legislature of a discretion it seems quite entitled 
to have. 

The secrecy provision of income tax laws which 
provides for examination only by administrators is 
still being copied in most new state statutes. Some 
of the disclosures of this depression might suggest 
that it would be better to let the light of day in upon 
these public documents but the states apparently 
are not so persuaded. 

Most of the states still seek to tax all of the income 
of their residents and part of the income of non- 
residents as well. However, several of them allow 


~ 13 Herbert D. Simpson. The Effects of a Property Tax Off-Set Under 
an Income Tax (1932). 
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a resident, and/or a non-resident a credit for income 
taxes paid outside the state upon income taxed by 
the state. Sometimes the credit is conditioned by a 
reciprocal provision in the laws of the other state. 
The credit device does protect the taxpayer from 
double taxation to some degree but it leaves open 
for future solution what income a state is legally and 
morally entitled to tax. A recent book on the subject 
of double taxation by Professor A. L. Harding *® 
urges an extension into the income tax field of the 
principles of jurisdiction recently laid down by the 
U. S. Supreme Court in the field of inheritance taxa- 
tion. There is much to be said for this point of view. 


Apportionment of business and property incomes 
continues to follow a wide variety of practice. This 
raises another important problem of multiple taxa- 
tion with which national tax organizations have been 
attempting for some time to deal. 


It is a hopeful sign that only three out of the states 
recently enacting state income tax laws provide that 
the tax must be paid in one lump sum. The others 
provide installments and three of the group will per- 
mit payments quarterly. 


Space still permits of a brief discussion of the 
income tax movement in states which do not have 
a net income tax. As previously stated, these states 
include some of the most prosperous and wealthy 
states of the United States. 


The state of Illinois passed an income tax law in 
its special session of 1932 but the law was declared 
unconstitutional by the Supreme Court of Illinois. 
According to the court, income is property, and ac- 
cording to the constitution, all property must be 
assessed at a just and uniform rate. There is of 
course, the theoretical possibility of amending the 
Illinois constitution, but that is difficult since to 
carry, an amendment must receive in its favor a 
majority of the total number of votes cast at the 
election. Thus failure to vote on an amendment is 
a vote against it. 


The fundamental law of the State of Illinois has 
a sacredness not surpassed in any state. The people 
have repeatedly expressed themselves in favor of a 
modification of the taxation sections of the constitu- 
tion by a vote of 656,000 to 296,000 in 1916, by a vote 
of 652.000 to 476,000 in 1926. The 1926 amendment 
would have permitted the levy of a state income tax 
and the classification of either property or income 
for taxation. Beside the fact that an amendment 
must receive a majority of the votes cast at an 
election there are other restrictions which tend to 
make an amendment difficult. When an amendment 
to make other amendments possible came up for 
consideration a year ago, Chicago’s most popular 
newspaper urged its readers to vote “no” on the 
ground that this is no time to contemplate anything 
new in government. One might think that the 
fathers of 1818 and 1848 knew better how to cope 
with modern economic problems than the good peo- 
ple of Illinois who are on the ground. 


The situation in Indiana is not very different from 
that in Illinois. A constitutional amendment which 
would make a net income tax possible was carried 





1% A. L. Harding, Double Taxation of Property and Income (1933). 
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by a vote of more than three to one in the last 
general election but failed to pass because an amend- 
ment must receive a majority of all votes cast. Con- 
siderable sentiment and support for a net income tax 
was voiced in the last session of the general assembly 
but due to the constitutional limitation the Gross 
Income Tax Act was passed. According to a letter 
from the Indiana Department of Treasury, had it not 
been for Indiana’s constitution, the state would now 
have on its statutes a sales tax law and a net income 
tax law. 


In Michigan the income tax is up against much 
the same barriers. In all probability an income tax 
in Michigan would be interpreted as an additional 
tax upon property. The uniformity clause in the 
constitution would rule out any income tax with 
a graduated rate except by constitutional amend- 
ment. 


In all of these states there is strong support for a 
net income tax, especially among agricultural and 
labor groups. There is also strong opposition, 
usually, by chambers of commerce and manufac- 
turers associations. 

In Pennsylvania, an old decision (Copes Estate, 
191 Pa. 1) decided in 1899 held an inheritance tax 
act unconstitutional on the ground that it violated 
the uniformity clause of the constitution. The law 
taxed inherited personal property only and provided 
an exemption of such property up to $5,000 of value. 
Since then the court has upheld a law imposing an 
estates tax up to 80 per cent of the amount of the 
Federal tax. The older decision was not overruled 
however, and it leaves the constitutionality of a 
graduated tax with exemptions still in doubt. Until 
recently, Pennsylvania has had such a rich tax base 
and existing taxes have been so productive that it 
has not felt the need for new sources of revenue. 
At present there is a fairly substantial following for 
an amendment which would confine the uniformity 
rule to property taxes. 


The state of Tennessee is deep in the mire of 
constitutional restrictions. Several provisions in the 
Tennessee constitution relative to taxation were 
written in 1796. A rigid and literal interpretation 
of these taxation clauses has made it impossible to 
develop a personal income tax in Tennessee. The 
sales tax probably has more favor in Tennessee as 
a new source of revenue than the net income tax. 

In Texas the constitutionality of a graduated net 
income tax is doubtful, though the Attorney General 
in an opinion to the Tax Survey Committee pro- 
nounced it constitutional. There has been no organ- 
ized movement in support of a state income tax in 
Texas. Nevertheless one house of the legislature 
passed a net income tax bill at the last session. 

An income tax law could be adopted in New Jersey 
without constitutional difficulty. Such a tax was 
recommended by the Tax Survey Commission of 
that state. However, until recently at least, the 
income tax does not seem to have had much follow- 
ing in New Jersey. Opposition to the income tax 
there has been coupled with the demand for more 
adequate provision for expenditure control and the 
(Continued on page 148) 
















































OO —" — 


fits ow 


d 


of 
he 
Te 
on 
to 
he 


1et 
ral 
ro- 


in 
ure 


sey 
vas 

of 
the 
yw- 
tax 
ore 


the 





ARG RA SR mn 


Re rentege Laie 


2 pee wencamonesnamisos Moy PSS 


A ‘T'welve-Year Analysis of Federal 


Income Tax Returns 


By GEorcE C. WILLIAMS * 


HE Empire State Building could easily furnish 
offices to the 7,372 individuals each year who 
paid about 48 per cent of all Federal individual 
income taxes during the twelve years 1921 to 1932, 
inclusive. These 7,372 individuals in these twelve 
years reported a total net income equal to the total 
1933 Federal debt of approximately 23 billion dol- 
lars. During this 12 year period an average of over 
95 per cent of our population paid 


lated and will be found under their respective 
headings. 


Individual Tax Returns 


URING the 12 years 1921 to 1932, inclusive, 
approximately 60 million individual Federal in- 
come tax returns were filed, or about an average 
of five million returns each year. On these returns 
a total net income of about 250 bil- 





no Federal income taxes, while a 
yearly average of less than 300,000 
individuals paid over 90 per cent 
of all Federal individual income 
taxes. During these twelve years 
these 300,000 persons reported a net 
income of 90 billion dollars or al- 
most four times the total 1933 Federal 
debt. President Roosevelt is mak- 
ing an effort to restore prices to the 
levels of 1926, during which year 
less than 4 per cent of our popula- 
tion earned enough net income to 
even file tax returns. During 1926 
less than ten thousand individuals 
reported a total net income of ap- 
proximately 2% billion dollars, or 
over 10 per cent of the total net 
income of 22 billion dollars reported 
by all individuals filing 1926 re- 
turns. 

The Federal, state, and local gov- 
ernments are in fact the principal 
stockholders of.all our corporations. 
During the twelve years 1921 to 
1932 the Federal, state, and local governments re- 
ceived almost as much in taxes as there were net 
earnings available as dividends for stockholders. 
During the depression years 1930 to 1932, inclusive, 
the Federal, state, and local governments collected 
taxes of about 8 billion dollars from all our corpora- 
tions, even though all the corporations during these 
three years suffered a net loss of over 6 billion dol- 
lars. As in the case of individuals, a few large cor- 
porations, during the years 1921 to 1931, inclusive, 
earned most of the corporation net income and paid 
most of the Federal income taxes. Less than 16,000 
corporations each year paid about 90 per cent of the 
total Federal corporation income taxes during this 
eleven-year period. A yearly average of 172 large 
corporations during these eleven years paid 35 per 
cent of all the Federal corporation income taxes and 
reported a total eleven-year net income of almost 26 
billion dollars. 


Additional interesting Individual and Corporation 
tax return statistics have been analyzed and tabu- 


* Certified Public Accountant (N. C.), New York City. 
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lion dollars, or a yearly average net 
income of approximately 21 billion 
dollars, was reported. On this 250 
billion dollars of net income about 

'4 billion dollars in Federal income 
taxes were paid, or a little over 3 
per cent of the net income, as is 
indicated by the statistics shown in 
Table I. 

A further analysis, showing the 
average yearly number of individ- 
ual Federal income tax returns 
filed during the years 1921 to 1932, 
inclusive, classed according to size 
of net income, and showing the 
total net income of 250 billion dol- 
lars and 8¥Y billion dollars paid as 
income taxes also classed accord- 
ing to the size of the individual net 
incomes, will be found in Table II. 

As shown in Table II, a yearly 
average of 186 individuals who had 
annual net incomes in excess of 1 
million dollars during the years 
1921 to 1932, reported a total twelve- 
year net income of almost 5 billion dollars, on which 
income taxes of 891 million dollars were paid, or 
approximately 18 per cent. It will be noted that 
these 186 individuals paid 10% per cent of all Fed- 
eral individual income taxes. 


Table II also indicates that 7,372 individuals who 
had yearly net incomes of $100,000 and over reported 
during these twelve years a total net income of ap- 
proximately 22% billion dollars, upon which they 
paid income taxes of about 4 billion dollars, which 
taxes were approximately 18 per cent of their net 
income. 

Individuals shown in Table II, numbering 255,696, 
each year reporting yearly net incomes of 10 to 100 
thousand dollars, had a total twelve-year net income 
of 66 billion dollars, and paid income taxes of 
$3,619,000,000, or taxes that were approximately 5% 
per cent of their net income. Individuals with yearly 
net incomes under $10,000 reported a total twelve- 
year net income of approximately 162 billion dollars, 
and paid income taxes of 809 million dollars, or taxes 
of less than 1 per cent of their net income. 
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Table I 


INDIVIDUAL RETURNS FOR THE TWELVE YEARS 1921 TO 1932 
SHOWING NUMBER OF RETURNS, NET INCOME, 
AND FEDERAL INCOME TAXES 














. = 
Number Federal 

Year of Returns Net Income Income Taxes 
Se pereenae 6,662,176 $ 19,577,000,000 $ 719,000,000 
Be acahucsy orale aie 6,787,481 21,336,000,000 861,000,000 
os phn eaie 7,698,321 24,777 000,000 662,000,000 
ie  corarares sai ar da 7,369,788 25,656,000,000 704,000,000 
See 4,171,051 21,895,000,000 735,000,000 
| eae 4,138,092 21,959,000,000 732,000,000 
rere ere 4,101,547 22,545,000,000 831,000,000 
eee 4,070,851 25,226,000,000 1,164,000,000 
. Sa wt. 4,044,327 24,801,000,000 1,002,000,000 
BO aceite ws sen 3,707,509 18,119,000,000 477,000,000 
. Whratans aes 3,116,317 13,231,000,000 241,000,000 
, Se ve ; 3,760,402 11,185,000,000 325,000,000 
. eee 59,627,862 $250,307,000,000 $ 8,453,000,000 














Source: “Statistics of Income” 1921 to 1932, inclusive, compiled by 
the United States Bureau of Internal Revenue. 


Note: Net Income as used herein does not include interest on gov- 
ernment securities and obligations entirely exempt from Federal income 
taxes. This net income is also before deducting Federal income taxes. 








As shown in Table II, about 263,000 individuals, 
having yearly net incomes of $10,000 and over, 
earned during these twelve years about 89 billion 
dollars and paid income taxes of $7,644,000,000 or 
about 8% per cent of their net incomes as income 
taxes. It is also interesting to note that these 263,000 
persons paid over 90 per cent of all the Federal indi- 
vidual income taxes collected during these twelve 
years. 

An effort is now being made to restore prices to 
their 1926 levels. Table III contains a comparison 
of 1926 and 1932 Federal individual income tax re- 
turns by net income classes showing number of re- 
turns, amount of net income, and amount of income 
taxes. 

As shown by the statistics in Table ITI, if the 1926 
price levels are restored, and the net incomes are dis- 
tributed as they were in 1926, the small taxpayers 
with incomes under $5,000 will not receive the same 
ratio of the increased incomes due to increased prices 
as will the individuals with larger net incomes. For 
example, persons with net incomes of 1 million dol- 
lars and over will increase from 20 to 234 and will 
receive several times as much income under 1926 
conditions as they did in 1932. Returns showing net 
incomes in excess of $100,000 will increase from 1,787 
to 9,582 and the net incomes will be increased from 
$374,000,000 to $2,384,000,000. However, due to in- 


creased surtaxes on large individual net incomes un- 
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Table II 


SUMMARY ANALYSIS OF FEDERAL INDIVIDUAL INCOME RETURNS FOR THE YEARS 1921 TO 1932 SHOWING YEARLY AVERAGE 
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der the 1934 Revenue Act such individuals will pay 
more of their net incomes as Federal income taxes. 
It should be noted that in 1926 less than 1 per cent 
of our population had net incomes in excess of 
$5,000. Also note that 334,319 individuals with net 
incomes in excess of $10,000 reported a total net 
income of $9,489,000,000 and paid income taxes of 
$699,000,000, or a little over 7 per cent of their net 
incomes as taxes. It might be mentioned in passing 
that during the years 1914 and 1915 an average of 
only 2,586 individuals each year had net incomes in 
excess of $100,000 as compared with 9,582 persons in 
1926, which increase of large net incomes lends par- 
tial support to the contention that our total wealth 
has been concentrating in the hands of too small a 
proportion of our population. 


Corporation Tax Returns 


URING the 12 years 1921 to 1932, a yearly aver- 
age of 451,000 corporations filed Federal income 
tax returns, showing a total net income of approx- 
imately 44% billion dollars. Federal, state, and 
local taxes amounted to 33% billion dollars (these 
taxes do not include any surtaxes paid by the stock- 
holders on the cash dividends they reported on their 
individual tax returns). During this period about 
50 billion dollars in cash dividends were paid to in- 
dividuals, indicating that about 5 billion dollars of 
such dividends were paid out of surplus or capital, 
as the total corporation net income earned during 
this period was about 45 billion dollars. These and 
other relevant statistics will be found in Table IV. 
A yearly average of less than one thousand cor- 
porations with yearly net incomes of 1 million 
dollars and over reported a total net income of ap- 
proximately 41 billion dollars during the 11 years 
1921 to 1931, It should be noted that the total net 
income (after deducting deficits) of all corporations 
during this 11 year period was approximately 49 bil- 
lion dollars, which indicates that less than one 
thousand corporations with a total net income of 
about 41 billion dollars earned over 80 per cent of 
the total eleven-year net income of all corporations. 
These corporations numbering less than one thous- 
and paid over 50 per cent of all Federal corporation 
income taxes. Forty-eight per cent of all corpora- 
tion returns in each of these eleven years operated 
at a net loss each year and reported a total eleven- 


NUMBER OF RETURNS, TOTAL TWELVE YEARS’ NET INCOME AND INCOME TAXES BY NET INCOME CLASSES 




















Returns 
Average 
Yearly 
Number of Per Cent 
Individual of Total 
Net Income Classes Returns Returns 
a dk RE ca a 4,234,038 85.21 
$ 5,000-$ 10, 000 mest eta'e ae bctle te ates 471,882 9.49 
10, — a 9 Saree Se 255,696 5.15 
EO Ake 3,567 0.07 
i SS ee eee eee ; 2,524 0.05 
300,000- oe ee GS 2 eee aa 710 0.01 
EY SU os bs oo ce cewmacces ccs 385 0.01 
1,000,000 yp “Gh Siem Gmer Ee FS EES A 186 0.01 





4,968,988 100.00 











Net Income — Income Taxes 





Per Cent Per Cent 
of Total of Total 
Amount Net Income Amount Income Taxes 

$123,102,000,000 49.2 $ 431,000,000 5.1 
38,564,000,000 15.4 378,000,000 4.5 
66,065,000,000 26.4 3,619,000,000 42.8 
5,169,000,000 2:2 814,000,000 9.6 
6,143,000,000 2.5 1,111,000,000 13.2 
3,234,000,000 1.3 614,000,000 2:3 
3,134,000,000 i2 595,000,000 7.0 
4,896,000,000 1.9 891,000,000 10.5 





$250,307,000,000 100.0 $ _8,453,000,000 100.0 

















Source: “Statistics of Income” 1921-1932, inclusive, compiled by the United States Bureau of Internal Revenue. 


Note: Net income as used herein does not include interest on Government securities entirely exempt from Federal income taxes. 


is also before deducting Federal income taxes. 


This net income 
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COMPARISON OF 1926 AND 
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Table III 


1932 FEDERAL INDIVIDUAL INCOME TAX RETURNS BY NET INCOME CLASSES SHOWING NUMBER 
OF RETURNS, NET INCOME, AND TAXES 
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Amount of Net Income 














— Income Taxes————— 

Net Income Classes 1926 1932 1926 1932 1926 1932 
‘be > RRA RS eee ee 3,243,224 3,420,995 $ 8,731,000,000 $ 7,112,000,000 $ 13,000,000 $ 42,000,000 
$ 5,000-$ 10,000. .:.......5% 560,549 237,273 3,839,000,000 1,595,000,000 20,000,000 34,000,000 
10,000- ee 246,730 77,045 3,661,000,000 1,127,000,000 72,000,000 49,000,000 
25,000- ee ee ee 57,487 17,658 1,955,000,000 601,000,000 113,000,000 43,000,000 
S0,G00- 100000  ........... 20,520 5,644 1,389,000,000 376,000,000 141,000,000 47,000,000 
10GGO-  “FROOO cocssade. 4,724 962 570,000,000 116,000,000 78,000,000 25,000,000 
150,0G0- 300,000. .... 26.56% 3,267 589 662,000,000 117,000,000 104,000,000 32,000,000 
SOGj00G-” SOUOO  cnccccccee 892 136 340,000,000 51,000,000 55,000,000 18,000,000 
500,000- 1,000,000 .......... 468 80 318,000,000 55,000,000 54,000,000 19,000,000 
1,000,000 and over............ 231 20 494,000,000 35,000,000 82,000,000 16,000,000 
4,138,092 3,760,402 $21,959,000,000 $11,185,000,000 $732,000,000 $325,000,000 

Source: “Statistics of Income” 1926 and 1932. 


Note: 


See comment as to net income in Table I. Maximum surtax rate in 1926 was 20 per cent and in 1932 it was 55 per cent. 





year loss of 33 billion dollars. Attention is called 
to the fact that this eleven-year net loss of 33 billion 
dollars exceeded the total net income earned by 
229,000 corporations, reporting yearly net incomes 
up to $250,000. If the corporations operating with 
yearly net incomes in excess of $250,000 were elim- 
inated, it can be seen that all other corporations with 
net incomes under $250,000 would not have earned 
any net income (after deducting deficits) during 
these eleven years. A yearly average of 3,809 corpo- 
rations with yearly net incomes in excess of $250,000 
reported a total 1l-year net income of over 53 bil- 
lion dollars, which amount actually exceeded the 
total 1l-year net income of all corporations of 49 
billion dollars. See Table V * for these and relevant 
statistics. 

During the year 1931 only three major industrial 
groups filed returns showing a net income (after 
deducting deficits). Even these three major indus- 
trial groups did not earn a fair return on their capi- 
tal. During 1931 all corporations paid a total of 
$2,629,725,000 as Federal, state, and local taxes, yet 
operated at a net loss of $3,145,000,000. In 1932 
only two major industrial groups filed returns that 
showed a net income (after deducting deficits). 
During 1932 Federal, state, and local taxes, which 
can be conservatively estimated at two billion dol- 
lars, were paid by corporations that operated at a 
net deficit of $4,306,000,000. In the Mining and 
Quarrying industrial groups 11,014 corporations 


See page 146. 





Table IV 








showed a net deficit of 254 million dollars, yet paid 
81 million dollars in taxes, which in effect were 
paid out of capital. Additional corporation statis- 
tics analyzed on the basis of major industrial groups 
will be found in Table VI.? ree 

A return to 1926 price levels would mean profit- 
able operation to only a few corporations according 
to 1926 Federal corporation income tax returns. 
During the year 1926 43 per cent of the 455,000 cor- 
poration tax returns filed showed net deficits amount- 
ing to over 2 billion dollars. 

During the year 1926 approximately four thousand 
corporations with net incomes in excess of $250,000 
filed tax returns showing net incomes of about 6 
billion dollars, or about 89 per cent of the total 1926 
corporation net income of $6,775,000,000 reported by 
all corporations. In 1926 eight corporations filed 
tax returns with deficits in excess of 5 million dol- 
lars showing a total net deficit of 91 million dollars, 
or an average deficit per corporation of over 11 mil- 
lion dollars. In 1926 it is also shown by corporation 
tax returns that 140 corporations operated with net 
deficits ranging from one to 5 million dollars and 
a total deficit of approximately 259 million dollars. 
Thus it can be seen that the mere restoration of 1926 
price levels will not mean profitable operation of 
most of our corporations. The restoration of 1926 
price levels, together with the elimination of over 
production and over capacity in industry, destruc- 

(Continued on page 146) 


2 See page 146. 


ANALYSIS OF FEDERAL CORPORATION RETURNS DURING THE YEARS 1921 to 1932, SHOWING NUMBER OF RETURNS, NET 
INCOME, CASH DIVIDENDS PAID, AND FEDERAL, STATE, AND LOCAL TAXES 








Number — 
of Federal Income 





ree 356,000 $ 702,000,000 
Lica, ee 383,000 784,000,000 
a = Ee as ee 398,000 937,000,000 
UL Ap. aes ote 417,000 882,000,000 
oe ee 430,000 1,170,000,000 
ae ee 455,000 1,230,000,000 
20 ee See 475,000 1,131,000,000 
aes 496,000 1,184,000,000 
BPE cig stiaee ep ient 509,000 1,193,000,000 
Lay en 519,000 712,000,000 
Lo SS aan Cage 516,000 399,000,000 
ae ea eat ae 481,000 278,000,000 

ooo to scdow Socaterte oc $10,602,000,000 


Federal, State and Local Taxes 
‘ : State and Local 
Year Corporations Taxes Taxes 


$ 1,473,000,000 
1,518,000,000 
1,635,000,000 
1,670,000,000 
*1,730,000,000 
1,878,000,000 
2,014,000,000 
2,203,000,000 
2,222,000,000 
2,297 ,000,000 
2,231,000,000 
*2,000,000,000 


$22,871,000,000 


NetIncome _ Cash — 
or 
Total Taxes Net Deficit 


$ 2,174,000,000 $ (55,000,000) 
2,301,000,000 4,380,000,000 
2,572,000,000 5,827,000,000 
2,551,000,000 5,000,000,000 
2,900,000,000 6,971,000,000 
3,108,000,000 6,775,000,000 
3,145 000,000 5,880,000,000 
3,387 ,000,000 7,636,000,000 
3,416,000,000 8,083,000,000 
3,009,000,000 1,376,000,000 
2,630,000,000 (3,145,000,000) 
2,278,000,000 (4,306,000,000) 


$33,471,000,000 $44,422,000,000 


Dividends Paid 
*$3,000,000,000 
3,437,000,000 
4,169,000,000 
4,339,000,000 
5,189,000,000 
5,945,000,000 
6,424,000,000 
7,073,000,000 
8,356,000,000 
8,202,000,000 
6,151,000,000 
*3,500,000,000 


$65,785,000,000** 














Source: “Statistics of Income” 1921 to 1932, inclusive. 
Note: 
by corporations. 


hese amounts are estimated as no actual figures are available. 
** 16 billion of these dividends were paid to corporations. 





e: Net Income is after deducting Federal income taxes and does not include 16 billion dollars of dividends received by corporations as said 
amount is reflected in the net income of the corporation paying the dividend. 


State and local taxes are made up largely of real estate taxes paid 












































































































































































































































































































































































































While this paper is primarily devoted to severance 
taxes in Alabama, it incidentally includes a study of 
such taxes in other states. The facts revealed and in- 
terpretation thereof are of interest to taxpayers, legis- 
lators and students of taxation in many states. 


HE legislature of Alabama in 1919 levied a tax 

of 2 cents a ton on coal and 3 cents a ton on 

iron ore mined within the state. In 1927 the 
rates were raised to 24 cents a ton: on coal and 4% 
cents a ton on iron ore. That year a tax of 3 per 
cent was assessed for the first time on the value of 
all other minerals produced within the state. 


These taxes, which are referred to collectively as 
severance taxes, have been vigorously attacked in 
the legislature and in the press of the state since 
they were enacted. The claim has been made re- 
peatedly that the taxes are seriously retarding the 
development of the mining and associated industries 
of the state. This investigation was undertaken to 
determine the advisability of retaining the present 
method of mineral taxation.’ 


The study presents the theories and principles of 
the severance tax and analyzes the available data 
as they relate to state revenues and the mining in- 
dustry. Procedures in other states are outlined for 
the light they throw on the general field of severance 
taxes and for comparison with conditions in Alabama. 


Mine taxation presents special problems in both 
theory and practice. The extent and value of un- 
mined mineral deposits can be determined only by 
the best trained engineers. A dependable assessment 
for taxation by the average local assessor who is 
without expert assistance is impossible. If an un- 
worked deposit is surveyed and assessed scientifically 
the advisability of levying an annual tax is ques- 
tioned. Such reserve deposits yield no revenues and 
a burdensome tax may result in needless haste in 
exploitation. Unlike agricultural, grazing, or forest 
lands, mines are permanently depleted as they are 
worked. Once exhausted a mine cannot be restored 
as soil fertility or timber may be. Even the surface 
of worked out mineral lands usually has little or no 
economic value. These considerations account for 
the development of special methods of mine taxation. 

The severance tax belongs to the group of occupa- 
tion, privilege, or license taxes levied on pursuits or 
activities rather than on things. As a specialized 
branch of this larger group, the severance tax is 
limited in its application to the business of exploiting 
natural resources such as mineral deposits, forests, 
and water power for private profit. It may apply to 
any or all economic goods taken from the surface 
or from beneath the surface of the earth or removed 
from the water. In most jurisdictions where the tax 
is levied, it concerns only the mineral resources, or 
it may be further confined to a specified product or 
list of products such as coal, iron ore, petroleum, and 





* Research Associate, University of North Carolina. A grant-in-aid 
from the Social Science Research Council assisted in effecting this study. 
_ 1A _report on the State Government of Alabama made by the Brook- 
ings Institution, Washington, C., and submitted to Governor Miller 
in 1932 contained a brief survey of the severance taxes with the com- 
ment that “these matters warrant further study.” 


Severance ‘l'axes in Alabama 


By HersHat L. Macon * 


gas. This study will adhere to the narrow interpreta- 
tion and give attention only to minerals and em- 
phasize coal and iron ore in particular since they 
bear the burden of the severance tax in Alabama. 

The validity of the severance tax has been upheld 
in both state and Federal courts. Being a privilege 
and not a property tax it may be levied regardless 
of the property tax by any state the constitution of 
which does not prohibit privilege taxes.?, The State 
Supreme Court of Alabama established the legality 
of the severance tax by ruling that it was a privilege 
tax and not a property tax.’ 


Theory of the Severance Tax 


Some form of special taxation of natural resources 
is provided for in the constitutions of nine states‘ 
and in the statutes of sixteen states. For considering 
the basic principles involved these tax laws may be 
divided into two groups. In one the severance tax is 
levied in addition to all other taxes and may be 
classed as a super-tax. In the other group the object 
is to tax mining on an equality with other industries 
but a severance tax is applied to mining in lieu of 
the regular taxes. In some states the general provi- 
sions of both of these methods are employed. 


If expenses are incurred by the state for the pur- 
pose of regulating or assisting the mining industry 
then an additional tax to compensate for this service 
is warranted. Alabama, like most other states, main- 
tains a corps of mine inspectors appointed and paid 
by the state. The social problems arising in mining 
districts and the police protection extended to min- 
ing property are the occasion of additional direct or 
indirect expense to the state. 


The theory supporting the super-tax rests on the 
contention that mineral resources are a natural 
heritage of mankind to be used for the general benefit 
of society or conserved for future generations. These 
resources, it is claimed, were deposited by nature 
in pre-historic times and are subject to rapid exploita- 
tion and exhaustion. The state is justified, therefore, 
in taxing for common benefit the individuals who 
enjoy the right of removing this valuable wealth for 
private profit.® 


The majority of taxation students as well as 
miners do not concur in these views.® Individuals 
engaged in or associated with mining consider that 
the primary characteristic of mines is not that they 
exploit natural resources but that the mine possesses 
in its deposits an asset that is constantly diminish- 
ing. The earnings of a mine cannot be ascertained 
until a sum has been set aside to reimburse the loss 
of principle through depletion.* Pursuing more 





2 Phoenix Carpet Co. v. State, 118 Alabama, 143, 22 S. 627. 

3 Republic Iron and Steel Co. v. State, 86 S. 65, 204 Ala. 469. _ 
National Industrial Conference Board. The Tax Problem in Jest 
Virginia, 1925, p. 186. 3 
5“Some countries recognize this principle by holding title to all their 
mineral wealth and giving only the privilege of operation, taking the 
government’s share in one form or another. This principle is taking 
firm hold in this country with — to other natural resources than 
metals. The Federal government has in recent years made efforts to 
retain its title to its water power, forests, oil lands and coal lands.’ 
. M. Zander, “Taxation of Metalliferous Mines,” Proceedings ° 
go Conference of the National Tax Association (Denver, 
ol.), : 
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theoretical arguments it may be contended that min- 
eral deposits themselves are of no value to society 
until they are removed from the earth and made 
available for use. Their removal gives opportunity 
for labor, merchandising and other economic enter- 
prise and should not be penalized by taxes. Further- 
more, a severance tax could not give society protection 
against depletion unless the proceeds from the tax 
were accumulated as a reserve fund to be used over a 
long period after the mine was exhausted. 


The improved processes of mining and treating 
ores after they are removed are continuously giving 
value to deposits of minerals which were previously 
considered useless. Substitute commodities have 
been discovered to replace minerals being depleted, 
and to provide an additional or substitute source of 
public and private revenue. Electricity, oil, and gas 
have to a considerable extent displaced coal. This 
process defers, but, of course, it cannot prevent de- 
pletion. 


Some form of severance tax may be used to avoid 
assessment difficulties or to compensate for under- 
assessment. The end sought in such cases is to 
equalize the tax on mineral property with that on 
other property The severance tax may be in lieu 
of or in addition to the ad valorem property tax. 
A frequent practice is to asssess the improvements at 
the mine for ad valorem taxation and place a sever- 
ance tax on the output. 


After careful deliberation a special committee on 
mine taxation appointed by the National Tax Asso- 
ciation rejected the super-tax, special methods of 
taxation, and the policy of taxing mines for con- 
servation purposes. 


These divergent views show that the desirability 
of the severance tax either as a super-tax or as a 
special method of mine taxation is a controversial 
question. So far this tax has not been generally 
accepted as a desirable part of the theoretically ideal 
tax system. It should be remembered that no taxes 
are universally approved and that no states have 
ideal tax systems. The particular conditions in a 
given state are apt to be more important than gen- 
eral theoretical views. 


Specific Versus Ad Valorem Taxes 


The severance taxes are either specific or ad va- 
lorem. The specific tax is usually based on weight 
or volume of output. The ad valorem tax may be 
measured by gross or net value. The classified ad 
valorem property tax resembles a severance ‘tax 
where higher rates are applied to mining property. 
A special tax per acre on mining property would 
also belong in this category. It should be noted 
that these latter are taxes on property, whereas, the 
severance tax as such is a privilege tax. 


The advantages of a tax measured by the quantity 
of output are its simplicity and ease of administra- 
tion, A fixed rate for each ton of coal, each barrel 
of petroleum, or each 1,000 cubic feet of natural gas 


levied at the time and place of production raises no 
; 'S. E. Leland, The Classified Property Tax in the United States, 


. 'W. R. Engalls, Proceedings of Conference on Mine Taxation, Amer- 
can Mining Congress, 1922, p. 30. 
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difficult administrative problems. The defects of the 
tax are numerous. It allows no distinction between 
high grade and low grade products, a defect which 
is not applicable in the main to ad valorem severance 
taxes. A tax based on weight’ or volume places a 
premium on leaving the poorer part of the deposit 
in the ground and working only the sections with 
the higher grade minerals. The result may be that 
bodies of inferior minerals are made inaccessible by 
the removal of rich seams. A severance tax based 
on gross value is closely related to the sales tax. 
The important advantage of this type of tax is the 
allowance it makes for variation in the value of the 
product. 


Where the ad valorem severance tax is employed 
the measure may be gross receipts from sales made 
within the state, or the gross value within the state 
for sales made outside the state. Generally the mar- 
ket value of the product at the time and place of 
production is specified. The gross value tax bears 
heavily upon the high cost producer and does not 
vary with ability to pay. The relatively high cost 
of production may be due to low grade ores, inac- 
cessible deposits, heavy investments, a mine with 
a short life, as well as lack of efficiency. The criticism 
of the gross value is summarized by Seligman as 
follows: “The prospect of increased net receipts is, 
of course, the stimulus to activity on the part of the 
owner; but if the tax is imposed on gross receipts, 
that stimulus will be pro tanto weakened. Thus, a 
tax on gross receipts is really a tax on enterprise 
and foresight, and a premium on supineness and in- 
activity”.® 

In states where the net value is preferred the laws 
provide for the deduction of certain specified costs 
of production from the market value of the product. 
The tax on net value allows for varying costs, dif- 
fering qualities and quantities of output, and is per- 
haps the best measure of ability to pay. The 
administration of this tax is beset with difficulties. 
The accounts of deductible costs may not be uni- 
formly kept or they may be falsified. The dangers 
of such manipulations can be greatly reduced by su- 
pervision. 


Incidence of the Tax 


Various economic factors influence the extent to 
which taxes are shifted. Businesses usually are able 
to shift at least a part of the tax burden on to the 
consumers. Their ability to do this depends upon 
the elasticity of demand and of supply, the degree of 
monopoly or competition, and the amount of the 
tax. 

The severance tax may be absorbed by the min- 
ing companies on which it is levied or it may be 
shifted. The shifting may be backward to the land 
owner or to the employees in the form of lower rents 
or lower wages, or it may be forwarded to the dealer 
and eventually the ultimate consumer. A tax the 
size of those now levied on tonnage or gross value 
is usually treated as a cost of production and shifted. 





8 The courts have ruled that gross receipts from sales outside the state 
may not be used as a measure for the tax where such receipts cover 
transportation charges. This makes it necessary to value the product 
inside the state for taxes. Hope Natural Gas Co. v. Hall, 135 S. E. 582, 
affirmed 274 U. S. 284. 

® Essays in Taxation, Ninth Edition, 1921, p. 242. 
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The incidence of the net value tax is probably more 
direct. The object of a business is to make the 
largest income possible; therefore, if it would be 
more profitable to raise‘or lower the price such ac- 
tion would be taken’ regardless of the tax. Likewise 
if the company could lower wages and make more 
profits it would probably do it without reference to 
the tax. Generally speaking a severance tax meas- 
ured by a net value would not be shifted to any 
appreciable extent. 


Even the shifting of the volume or gross value — 


tax will depend largely upon the market. If the 
product is sold in competition with the products 
from other states the price will be influenced very 
little if any by a small tax. In that case the business 
will absorb the tax. For local trade the price of the 
product may be raised so that the tax will be shifted. 


II 


The Alabama Severance Tax System 


HE tax system of Alabama consists of an ad 

valorem property tax, a corporation franchise 
tax, a poll tax, a group of privilege and license taxes 
and an income tax. The latter was approved by 
constitutional amendment in July, 1933. The first 
three of these taxes are also specifically provided for 
in the constitution of the state. The property tax 
must be levied in proportion to the value of the 
property taxed and the state rate must not exceed 
65 cents on each $100 of assessed valuation.?° The 
legislature is directed to levy a corporation franchise 
tax the amount of which shall be in proportion to 
the amount of capital stock. The poll tax rate is 
fixed at $1.50 annually. Such rigid restrictions do 
not apply to the privilege and license taxes; accord- 
ingly, the legislature has repeatedly turned to this 
group for funds to meet the growing cost of gov- 
ernment. 

License taxes have been added from time to time 
until upwards of 150 different occupations, busi- 
nesses, or activities are taxed. No attempt has been 
made to secure a rational and coordinated system. 
As the need for additional revenues became impera- 
tive it was easier to add new license taxes than to 
go through the long difficult process of revising the 
constitution or making a fight for reorganizing the 
tax system. 

The fiscal importance of these taxes is emphasized 
by the amount of money they bring in. For the 
year 1931 the privilege and license taxes yielded 
$10,991,000, or 54 per cent of the total tax revenues 
of the state government. The percentage of this 
sum supplied by the leading taxes in the group fol- 
lows: motor fuel and vehicles 56 per cent, selective 
sales 10.3 per cent, insurance companies 8.5 per cent, 
public service corporations 6.2 per cent, and sever- 
ance of minerals 5 per cent. The severance tax is 
relatively more important for general purposes than 
the percentage indicates because the entire receipts 
from the very productive motor fuel and motor ve- 
hicle taxes are used exclusively by the highway de- 
partment. 


10 Constitution of 1901, Article XI, secs. 211 and 214. 
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Conditions Favoring the Severance Tax 


Numerous factors led to the introduction of the 
severance tax in Alabama. The failure of the general 
property tax to yield the desired revenue, the en- 
larged program for education and public welfare, and 
the rapid growth of the iron and steel industry of 
the state, were the most important. These causes 
are all related to the general industrialization move- 
ment which appeared in the state during and just 
after the World War. 


Industry brings a concentration of wealth and 
earning power and develops population centers 
which demand increased governmental services. The 
general property tax alone is unsatisfactory for in- 
dustry and if the extra revenue needs are supplied 
from this tax an excessive burden will fall on agri- 
culture. This happened in Alabama and aroused the 
resentment of the farmers who are an important 
political group. Aside from this dissatisfaction the 
constitutionally limited rate of 65 cents on the $100 
of assessed valuation was reached in 1903 and has 
remained the state tax rate to the present. 


Numerous attempts on the part of the governor 
and the legislature to raise and equalize the prevail- 
ing low level of property assessment have not been 
very successful, and a removal of the constitutional 
rate limit is unthinkable. The acute revenue needs 
resulted in a legislative act in 1911 fixing the legal 
assessment ratio at 60 per cent of full value. 74 The 
Tax Commission, which was charged with the duty 
of raising the assessment, did commendable work. 
The Commission’s report for 1914 stated that prop- 
erty valuations were increased $63,972,790 during 
that year. From 1914 to 1919 the assessed property 
valuation advanced from $644,561 ,603 to $730,071,788. 
This increase of 13 per cent did not keep pace with 
the enhancement of property values and the expand- 
ing cost of government. 


Governor Kilby in 1919, had an ambitious program 
for public health, education, extension work in ag- 
riculture and home economics, and good roads. The 
period of active business following the World War 
assisted him in getting the necessary legislation for 
his program. Additional revenue said the governor 
“is the unalterable condition of progress”.1? This 
expansion program undertaken when the property 
tax was declining relatively called for new taxes. 


In the search for additional revenues the governor, 
the legislature, and the agricultural population turned 
to the industries which were exploiting the state’s 
mineral deposits and paying relatively low property 
taxes. These industries had made rapid progress. 
The Alabama output of coal and iron ore, which are 
the basic raw materials for the iron and steel indus- 


try, doubled or trebled between 1900 and 1919. 


Not only did the volume of output increase dur- 
ing the period mentioned above but the industries 
themselves were reported to be very profitable. The 
following excerpt from an editorial of the Birming- 
ham News of July 21, 1919, presents this viewpoint. 
“It is common knowledge here that those coal oper- 
ators which have been in debt to banks for years, for 


11 Brookings Institution, op. cit., pp. 87 and 88. 


wee ee E. Kilby, Message to the Legislature of Alabama, July 8, 
, p. ° 
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the money borrowed to open up and equip mines 
long ago, have paid up every dollar they owed and 
have made big dividends besides. There are men 
interested in coal mines here who are quoted as 
boasting that they have taken out in profits their 
original investments every six weeks in the last two 
years, and that others have done so within three 
month periods. And as to the furnaces, only God, 
and maybe Uncle Sam, knows what enormous 
profits they have made.” 


The Political Contest 


The first specific recommendation for the sever- 
ance tax was made by the Joint Budget Committee 
of the Legislature and submitted in July, 1919. The 
report pointed out that the state was being impover- 
ished by the constant removal of natural resources 
and argued that the state should share in the wealth 
so removed through a tax on coal, iron, cement, and 
turpentine.** 


Governor Kilby approv ed the tax and anticipated 
a political fight by saying that strong opposition 
might be expected from mine operators. He stated 
in his annual message to the legislature that the 
mineral resources of the state had been bought up 
by private interest who removed the minerals and 
left the lands worthless. “These lands,” the Gov- 
ernor argued, “should be treated differently from 
other lands which will yield revenues through the 
ages to come. Millions of tons of coal and iron ore 
in some form or other are annually shipped from the 
state, which process is slowly but surely depleting 
the natural wealth of the state. This property should 
be taxed while it is here.” ** Accordingly, a bill was 
proposed for tonnage taxes on coal and iron ore. 

The numerous arguments presented against the 
severance tax may be summarized as follows: 


1. The tax would cause waste of the natural re- 
sources of the state by encouraging the removal of 
only the best grade of minerals thereby leaving in- 
accessible the deposits of lower quality. 


2. The tonnage tax would place an inequitable 
burden on one selected type of business and one sec- 
tion of the state. 


3. The competitive strength of Alabama produc- 
ers would be lowered so that tax-free coal from Ken- 
tucky, West Virginia, Tennessee and Illinois would 
be sold in markets now reached by Alabama coal. 


4. Labor would be thrown out of work or forged 
to accept lower wages due to the reduced output and 
smaller profits of the industry. 

5. The tax would drive industry from the state 
by causing concerns located here to expand their 
plants elsewhere and by keeping foreign capital 
from coming into the state. Some of the opponents 
of the tax took just the opposite view and insisted 
that it would force many of the domestic concerns 
now operating into bankruptcy and such concerns 
would be taken over by outside management and 
capital thus replacing native Alabama ownership. 


3 Report of the Joint Budget Committee to the Legislature, 1919, 


pp. 14-15. 


44 Governor’s Message, op. cit., p. 20. 
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6. The tax would cause people in Alabama to pay 
much more for coal. The price could not be raised 
in the highly ompetitive out-of-state markets; ac- 
cordingly, the price in that part of the domestic mar- 
ket which is free from competition would be raised 
sufficiently to cover the tonnage tax on all the coal 
mined. 


7. The coal and iron and steel industries need en- 
couragement rather than additional taxes because of 
the poor quality and thin seams of Alabama miner- 
als and the corresponding high cost of mining. 
These natural difficulties in respect to coal are aug- 
mented by competition from oil, gas, and electricity. 


The fight became very bitter especially in regard 
to the influence of the proposed tonnage taxes on 
the competitive strength of the Alabama industry. 
Several interesting figures on cost of production, 
and profits were presented but their accuracy is 
doubtful. Some facts concerning the assessed val- 
uation of property at the time are enlightening. The 
assessed valuation of all agricultural, timber, coal, 
and ore lands with improvements in five mining 
counties was $30,956,136 in 1913. The same year 
16,895,048 tons of coal valued at $21,963,562 were 
mined in these counties. The same counties pro- 
duced 85 per cent of the red iron ore and 40 per 
cent of the brown iron ore output of the state.’ 


Severance Tax Acts 


The tonnage tax act which was passed in Septem- 
ber, 1919, levied a tax of 2 cents on coal and 3 cents 
on iron mined in the state.?*° The administration of 
the tax was placed in the hands of the State Auditor. 
Each individual or firm mining coal was required 
to submit a sworn statement by the twentieth of 
each month giving the number of tons mined dur- 
ing the preceding month. The tax was due with 
the report. Failure to make a report subjected the 
person to a fine of from $10 to $500 or a sentence of 
not over six months to hard labor. Provisions were 
made to check the accuracy of the above reports by 
requiring under penalty all transportation companies 
to submit monthly sworn statements giving the num- 
ber of tons of coal or iron ore received during the 
previous month."* 

No records are available to show how efficiently 
the taxes were collected. The Auditor’s office was 
not prepared to administer the tax and apparently 
devised no scheme for keeping records or enforcing 
the law. It is probable that the monthly reports 
from the transportation companies were used for 
checking the tax payments. But the taxpayers were 
left to make payments as they preferred with a min- 
imum of interference from the state. 


Governor Kilby’s address to the legislature in 1923 
recommended that the revenue law should require 
the Auditor to keep a special account with each tax- 
payer to show the tonnage tax paid or due each 
month. He further urged that provisions be made 
for imposing a penalty for delinquency sufficiently 
severe to create respect for the law. Nothing came 
of this recommendation. 

15 Report of the State Tax Commission, ry aaa pp. 48 and 49. 


16 General Acts of Alabama, 1919, p. 
17 Tbid., p. 450. 
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The Legislature of 1927 was again faced with the 
need for additional revenues. A measure to raise 
the tax on coal to 10 cents a ton and that on iron ore 
to 15 cents a ton was introduced in the House of 
Representatives and voted down 31 to 59. Then a 
proposal to tax coal 4 cents a ton and iron ore 6 cents 
a ton was defeated 47 to 48. 


The revenue bill as approved July 22, 1927, levied a 
tax of 2% cents a ton on coal and 4% cents a ton 
on iron ore and in addition placed a tax of 3 per 
cent on the net value at the mine of all other min- 
erals. The wording of the act levying the taxes on 
coal and iron ore remained substantially the same 
except wagon mines were not exempt from the coal 
tax as they were in 1919.%% The 3 per cent tax ap- 
plied to the products of mines, quarries, sand and 
gravel pits, slag piles or pits and the production of 
all minerals except coal and iron ore. - 


Administration Since 1927 


The legal provisions regarding the administration 
of the tonnage tax were not changed in 1927 except 
in one respect. The duties of collecting these taxes 
were transferred from the office of the Auditor to 
the State Tax Commission. The duties of adminis- 
tering the severance tax were likewise placed in the 
hands of the Tax Commission. This shift of the 
collection duties was logical and practical. The 
Auditor’s office was neither equipped nor authorized 
by law to prepare itself for the effective administra- 
tion of the tax. 

The administrative duties involved in collecting 
the tonnage and severance taxes are simple and in- 
expensive. To collect the tax the Commission sup- 
plies each mine operator with printed forms calling 
for the necessary information. One of these forms 
is to be filled out under oath each month by a quali- 
fied official of the mining company giving the name 
and location of the mine and the output. Special 
forms are prepared for coal, iron ore, and other min- 
erals. In the case of “other minerals” the name of 
the product and the net value must be given. Forms 
are likewise submitted to transportation companies 
asking for a sworn report listing the firms shipping 
minerals and the tonnage shipped by each. These 
reports supplied by the transportation companies 
provide the one and only check used to determine 
the accuracy of the figures given by the mining com- 
panies. Both Mr. Butler, Chairman of the State Tax 
Commission, and Mr. Collier, Chief Clerk of the 
Tonnage Tax Department, consider that the admin- 
istration of the tonnage taxes is satisfactory so far 
as it is applied to the commercial producers of coal 
and iron ore. 


According to Mr. Collier, the companies report 
their tonnage and remit their taxes promptly. The 
task of checking is very light since the mining com- 
panies generally use the railroad weights in their 
reports. He further stated that so far as he knew 
it had never been necessary to take action against 
any company for failure to report the tonnage or 
pay the tax. The Tax Commission does not make 


% Revenue Laws, 1929, pp. 281 and 282. 
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any further check on the reports from the larger 
mines. 

A real problem is presented in the collection of 
the coal tonnage tax from “wagon mines.” There 
are hundreds of these small inaccessible mines scat- 
tered throughout the mining section. They are noth- 
ing more than small tunnels opened into a seam of 
coal on the side of a hill or mountain. The valleys 
in many places cut through the seams leaving the 
coal easily accessible. Such small mines require 
practically no capital and are operated at irregular 
intervals producing only a few hundred tons a year. 
The rate of output depends upon the demand for, 
and the price of, coal and frequently upon the possi- 
bilities of employment elsewhere. 

The cost of administering the tax successfully un- 
der such conditions exceeds the receipts to be de- 
rived from it. The Tax Commission is fully aware 
of the difficulties involved and attempts to make only 
a partial check on the small mines. Field represen- 
tatives in the mining district usually visit the small 
mines once a year and collect the tax for the year. 
The representative finds in many cases that no rec- 
ords are kept of the tonnage mined. Occasionally a 
landlord can supply the figures. In 1933 a represen- 
tative spent about two weeks in one county and col- 
lected $25. The representative who went into Wal- 
ker County about the same time brought back a list 
of 75 names of producers to be added to the list of 
a year earlier. These were for the most part old 
mines which had changed hands during the year. 
There is no way to determine the amount of coal 
which escapes the tax but perhaps it would not ex- 
ceed 200,000 tons annually or a tax of $5,000. 

The 3 per cent tax on other mineral products pro- 
duces little revenue and is difficult to administer. In 
determining net value the law states that all cost of 
mining preparation for market, loading and transpor- 
tation shall be deducted, and in no case shall the tax 
exceed a reasonable royalty on such products. Lime- 
stone, sand, gravel, and clay compose a considerable 
part of such quarry and mine products of the state. 
The labor and other costs incidental to the removal 
of these products from the quarries or pits and the 
cost of loading and transporting include most of the 
value of the products. The yield from the tax is ac- 
cordingly small, and no effort is made to check 
either the completeness of the reports submitted or 

the net value given for the products. The repeal 
of this tax has been suggested on the grounds that 
it does not produce enough revenue to justify its 
retention and effective administration. 


Efficiency of Collection 


The reports on coal production issued by the 
United States Bureau of Mines furnish a very easy 
way of checking the efficiency of the collection sys- 
tem for the coal tonnage tax. The table below gives 
the actual collections from the coal tax, the estimated 
yield based on the output as reported by the Bureau 
of Mines and the variations of the actual collections 
from the estimated yield.’ 


For 1931 and 1932 the figures on coal output were arrived at by 
combining the monthly estimates of the Bureau of Mines. These figures 
are likely below the revised figures. The annual coal output used is for 
12 months ending August 31. This was necessary because the State’s 
fiscal year ends September 30 and tax collections are a month late. 
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Table I 
COAL TONNAGE TAX COLLECTIONS IN ALABAMA COM- 
PARED WITH EXPECTED COLLECTIONS 


Variations of 


actual collec- Coal 

tions from output in 

Actual Expected expected thousands 

Year collections collections collections of tons 
1920 $312,599.43 $307,180 +$ 5,419 15,359 
1921 255,328.21 282,620 — 27,292 14,131 
1922 366,694.88 320,200 + 46,495 16,010 
1923 419,370.22 412,200 + 7,170 20,610 
1924 376,368.40 370,600 + 5,768 18,530 
1925 384,175.64 390,740 — 6,564 19,537 
1926 410,149.31 419,380 — 9,231 20,967 
1927 412,073.38 427,200 — 15,127 21,360 
1928 456,975.64 443,075 + 13,901 17,723 
1929 445,022.52 448,650 — 3,627 17,946 
1930 425,760.43 410,075 -+- 15,685 16,403 
1931 324,901.66 334,800 — 9,898 13,392 
1932 209,989.49 216,925 — 6,936 8,677 


The figures assembled here show that for the thir- 
teen years in which the coal tonnage tax has been 
levied the actual collections have exceeded the ex- 
pected yield by $15,760. Considering the first eight 
years when the tax was collected by the State Audi- 
tor, and wagon mines were exempt, the tax was paid 
each year on an average of 41,500 tons more than 
the reported output. Under the administration of 
the State Tax Commission, beginning with 1928, 
during which time the wagon mines have not been 
exempt, the tax has been collected on an annual av- 
erage of 73,000 tons in excess of the estimated out- 
put. For the three years, 1925, 1926, and 1927, which 
were the last years that the tax was administered 
through the Auditor’s office, over a million tons of 
the reported output of the state escaped the tax. 
For the three following years, 1928, 1929, and 1930, 
when the Tax Commission first took over the duties 
of administration, the tax was collected on more than 
a million tons of coal in excess of the reported out- 
put. For 1931 and 1932 the collections have dropped 
considerably below the expected amount. 

It is more difficult to check the efficiency of the 
iron ore tax collections because the Bureau of Mines’ 
reports are for calendar years which do not coincide 
with the state’s fiscal year. For the eight years, 
1920 to 1927 inclusive, 50,157,982 tons of iron ore 
were mined in Alabama. At the tax rate of 3 cents 
a ton this gives an expected yield of $1,505,039. The 
actual collections were $1,422,210 or $82,829 below 
the expected yield. After adjustments are made for 
differences between the calendar and the fiscal year 
a loss in collections of about $8,500 each year is 
shown. 

For the calendar years 1929, 1930, and 1931 rather 
accurate checks on the collection of the iron ore ton- 
nage tax may be made. Such a computation shows 


Table II 
TONNAGE AND SEVERANCE TAX COLLECTIONS IN ALABAMA 
1920 to 1932 
Fiscal year ends September 30 


Year Coal 


Iron ore Severance Total 

1920 $ 312,599.43 lh =e $ 469,578.50 
1921 255,328.21 co ree 366,077.09 
1922 366,694.88 132,885.05 499,579.93 
1923 419,370.22 ENS ie 612.468.29 
1924 376,368.40 ya RO 588,733.85 
1925 384,175.64 ri. 2) Sh rere 595.727.19 
1926 410,149.31 DER, erehiteiaran 620,311.83 
1927 412,073.38 194,419.70 Ce 606,493.08 
1928 456,975.64 282,298.90 $13.262.79 752,537.33 
1929 445,022.52 297,299.28 10,601.68 752,923.48 
1930 425,750.43 284,636.67 8,035.79 718,422.89 
1931 324,901.66 189,813.12 5,926.11 520,640.89 
1932 209,989.49 82,877.65 3,191.19 296,058.33 

$4,799,399.21 $2,559,135.91 $41,017.56 $7,399,552.68 


FF IFA SE 9ST LIFE PGE UIT.I0 $7,999, 996.08 
Source: Reports of the State Auditor and State Tax Commiss‘or. 
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that the yield measured by the reported output 
should have been $290,029 for 1929 against actual re- 
ceipts of $289,101. For 1930 the expected collec- 
tions were $258,230 and the actual payments were 
$258,231. In 1931 the yield on the reported output 
should have been $162,675 but the actual receipts 
were $162,501. The collection machinery for the 
iron ore tonnage tax as it is administered by the 
State Tax Commission has proved to be very satis- 
factory from the collection standpoint. It is likely 
that the large size of the mines which produce iron 
ore has made it possible for both the Bureau of 
Mines and the Tax Commission to determine the ac- 
tual output with considerable accuracy. 


III 


The Tax Burden on the Mining Industry 
of Alabama 


T IS charged that the severance tax in Alabama 

is placing a heavy and unjust burden on the coal, 
coke, and iron and steel industries of the state. 
This burden, it is claimed, is checking industrial de- 
velopment, confiscating investments, lowering wages, 
reducing the number of employees, and decreasing 
the taxable wealth. The opponents of the tax con- 
sider that the proceeds from the tax do not compen- 
sate for these damages. 

All taxes appear burdensome to the taxpayer if 
he takes no notice of the social benefits derived 
therefrom, or if he considers that such benefits will 
continue even if he does not pay taxes. The mere 
fact that a tax is a burden in that it adds to the cost 
of operating a business, just as does the cost of raw 
materials or labor, is no valid argument against the 
tax unless it can be shown that other individuals are 
taxed relatively lower. It is highly desirable that 
the tax burden be equitably distributed and care 
should be taken also to see that the taxes levied hin- 
der the commercial and industrial activities of the 
state as little as possible. 

If the severance tax is having a depressing effect 
on the mining industry that within itself is not con- 


clusive proof that the tax should be removed or re- 
duced. 


Mineral Resources of Alabama 

The deposits of bituminous coal, iron ore, lime- 
store and dolomite in Alabama are very large. The 
bituminous coal deposits are estimated at from 60 
to 67 billion tons.*° According to information se- 
cured at the Birmingham office of the Bureau of 
Mines the coal deposits of the quality now being 
mined and available with present mining methods 
will last 150 years with an average annual yield of 
20,000,000 tons. 

The Warrior coal field, covering some 3,500 square 
miles and extending northwest from Birmingham, 
produces above 80 per cent of the coal of the state. 
The coal seams, of which there are half dozen or 
more, are generally regular and level. The mining 
conditions are good. The Pratt and the Mary Lee 


seams supply the principal part of the coking coal. 


20 QO. E. Kiessling, Coal Mining in the South, Annals of the American 
Academy of Political and Social Science, Vol. 153. Jan., 1931, p. 86 and 


ye te. A Chemical Survey of the Birmingham District, University of 
Alabama, 1932, p. 10. 
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The seams worked vary from two to ten feet in 
thickness with an average of about four feet.2*_ Each 
seam contains from one to twenty small partings, 
the usual number being four or five. The coal must 
be washed to remove the foreign matter. 

The Alabama deposits of iron ore constitute one 
of the seven known major ore fields of the world. 
The tonnage estimates placed on the reserves range 
from 1% to 3% billion tons.” A large tonnage is 
silicous in nature and cannot be utilized until a 
practical method of benefication is developed. There 
are four beds of red hematite ore in Red Mountain 
which contain the largest deposit in the state. The 
“Big Seam” averaging 18 feet thick, of which about 
10 feet is merchantable ore, has been mined on the 
surface and underground for over 20 miles. Two 
of the other beds have been worked less extensively 
leaving the fourth one untouched because of the low 
iron content of the ore.” 

The Alabama ores are relatively low in iron con- 
tent ranging from 20 to 40 per cent in contrast to 
above 50 per cent iron content for the Lake Superior 
ores. The Alabama ores have an advantage in that 
they are self-fluxing to a great extent, a condition 
which does not prevail in other states, but they are 
not so near the surface or so easily accessible as are 
the Lake Superior ores. The Birmingham district 
has deposits of iron ore, coal, and flux, the three basic 
requisites for the making of iron and steel, within a 

radius of fifteen miles. This concentration of re- 
sources supplemented by a mild climate, gives the 
district an advantage in the production of iron and 
steel.** 


Table III 
VALUE OF MINERAL PRODUCTION IN PRINCIPAL MINING 














STATES 
“Ge “thousands of dollars) ~ 
1915 1925 1930 
PS Ree S 2wasr §$ E35 S$ 77,199 $ 55,462 
Pennsylvania ........ 460,080 1,302,352 867,196 778,523 
8 eee 105,031 354,257 247,507 186,972 
Ae ee 41,381 146,510 111,834 79,227 
ME i kcdocdne se view 114,705 373,926 231,659 148,311 
Minnesota ...... afb ets 62,391 177,590 110,253 103,931 
DID ig. go 010: © odin e's 93,938 166,339 122,212 111,406 
West Virginia ....... 135,111 511,813 333,528 290,119 
es 27,276 195,546 131,371 111,691 
Ns 5546 4:0 oc oie 22,166 55,023 38,869 32,499 
United States ....... 2,394,644 6,981,340 5,677,630 4,250,005 





Source: United States Bureau of Mines. 


Influence of the Severance Tax on Coal Output 


Coal production in Alabama reached the peak of 
21,000,000 tons in 1926 and has declined since. It 
is natural to ask if the tonnage tax contributed to the 
lowered production. A review of the changes in out- 
put for Alabama and other states and an analysis 
of the natural and economic conditions must be 
made before a satisfactory answer is possible. 

To compare the coal output of Alabama with othe1 
states the years from 1914 to 1931 inclusive have 
been selected and divided into three periods of 6 
years each. The tonnage taxes were not levied dur- 
ing the first period; therefore, it may be compared 
with those which follow to give some indication of 


21 Department of Commerce, Bureau of Mines, “Analyses of Alabama 
Coals,”’ Technical Paper 347, 1925, p. 9. 

2 FE. O. Eckel, “The Iron and Steel Industry of the South,” Annals, 
Op. cit., p. 58. 

23 Crane, “Red Ores and Ferruginous Sandstone of the Clinton For- 
mation in the Birmingham District,” Bureau of Mines, Technical Paper 
4de 

*4The Tennessee Coal, Iron, and Railroad Company, Steel Making at 
Birmingham, Alabama. (Second Edition) 1928, Foreword. 
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the influence of the tax.2> Table IV presents the 
figures for this comparison. 


Table IV 


AVERAGE ANNUAL COAL OUTPUT BY SIX-YEAR PERIODS 
FOR ALABAMA, SELECTED STATES AND THE 
UNITED STATES 


(In thousands of tons) 








Per cent change from 
1914-1919 





1914-1919 1920-1925 1926-1931 to 
1920-1925 1926-1931 

PON 6 os. 00 17,232 17,796 17,201 + 3.3 — 0.2 
Kentucky and 

West Virginia.107,946 138,265 187,820 +28.1 +74.0 
Illinois and 

pemema ...... 91,806 94,845 72,679 + 3.3 —20.8 
Ohio and 

Pennsylvania .196,072 173,764 151,300 —11.4 —22.8 
United States...494,147 495,860 495,097 + 0.3 + 0.2 





Source: United States Bureau of Mines. 


This comparison shows that the coal production 
in Alabama has changed on a percentage basis about 
the same as for the nation as a whole. The output 
for Kentucky and West Virginia, the leading com- 
petitors for Alabama, has advanced rapidly. For 
1920, which was the first year the output was taxable 
in Alabama, the production was above 1919 in spite 
of a national decline. In 1928, when the increased 
rate went into effect the tonnage in Alabama dropped 
below 1927 but a small national decline also occurred. 

The influence of labor conditions on the industry 
in Alabama has been exerted primarily through 
strikes in other fields. From 1922 to 1927 inclusive, 
Alabama mines lost 167 man days on account of 
strikes as against 87,728,956 man days lost in the 
United States. During the years in which these 
labor disturbances occurred in other fields the Ala- 
bama producers were able to sell coal to industries 
and regions which normally buy elsewhere. 

The daily coal output per worker is an indicator 
of the cost of mining and of the competitive position 
of a coal field. The production per worker depends 
upon the machinery used, the accessibility of the 
coal, the rock and other impurities to be removed, 
the percentage of the total employees actually en- 
gaged in production, as well as the general eff- 
ciency of the labor. From 1916 to 1931 the average 
national output per worker has been about 48 per 
cent above the Alabama figure. 


Table V 


AVERAGE_DAILY COAL OUTPUT PER WORKER IN ALA. 
BAMA, KENTUCKY AND WEST VIRGINIA 








1926-1931 | 














"1916-1919 

(tons) (tons) _ 

err: Be 

ee eer eee 4.74 

RO ee ee 4.36 5.37 
gO eee 3.82 4.83 

Source: United States Bureau of Mines. 

The percentage of Alabama coal cut by machines 


has consistently kept below the national average. 
The percentage for Alabama in 1931 was 75 but for 
Kentucky and West Virginia it was 94 and 88 per 
cent respectively. 

During 1929 there were 37,143,000 tons of coal 
cleaned in the nation of which 13,586,000 tons came 
from Alabama mines. For the same year it was 


necessary to wash 76.8 per cent of all the coal mined 
in Alabama but only 4.5 per cent of that mined in 
other states. Kentucky and West Virginia cleaned 


2% The Alabama tonnage tax went into effect October 1, 1919, and was 
increased October 1, 1927. 
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1.3 per cent and 5.1 per cent respectively. That 


year was not an exception. 


Produced under these conditions Alabama coal 
can not be expected to compete successfully in out- 
side markets with coal from Kentucky and West 
Virginia. In nearby markets the low transportation 
costs will offset other competitive disadvantages. 

Table V prepared from data collected by the Bu- 
reau of Mines gives prices at the mines for the three 
states. 


Table VI 


VALUE OF COAL AT THE MINES FOR ALABAMA, UNITED 
STATES, KENTUCKY AND WEST VIRGINIA 














1914-1919 1920-1925 1926-1931 
IN S529 igs ces asclr ok ROR $2.01 $2.67 $2.12 
IN 55s. Sinise 0. bs. 5s: nrs aur 1.73 2.66 1.55 
We  WHNME oo. cc ds 1.75 2.71 1.58 
0 SS ae 1.82 2.76 1.82 





The years of low prices for Alabama coal were 
usually years of large output but prices and output 
were independent of the severance tax. For the six 
years previous to the enactment of the tax Alabama 
prices were above the national average. The output 
was large in 1916, 1917, and 1918 but heavy war time 
demands then prevailed. Production was limited by 
the available labor supply and by transportation 
facilities. 

Prices at the mines in Alabama were below the 
average for the United States during three of the 
first six years following the introduction of the sev- 
erance tax. Since then the Alabama prices have 
been considerably higher. The coal output of Ala- 
bama was very low in 1920 and 1921 just after the 
tax was introduced. But in 1920 Alabama suffered 
its most severe strike in which enough time was lost 
to produce two million tons of coal and 1921 was a 
depression year. From 1922 to 1927 coal output in 
Alabama was at its highest. The average yearly 
figure was 19,750,000 tons, which was also a higher 
percentage of the national output than for any pre- 
vious year. The large Alabama output in 1922 oc- 
curred because the great coal strike seriously 
curtailed production in Pennsylvania, Ohio, Illinois, 
Indiana and West Virginia but did not interfere 
with production in Alabama.2® For the next two 
years the French occupation of the Ruhr reduced the 
continental supply of coal and stimulated our export 
trade. The British coal strike in 1926 added some 
15,000,000 tons to the foreign demand for American 
coal. The following year labor difficulties were se- 
rious in the union fields. All of these factors ex- 
tended the market for Alabama coal. 

The available figures on the distribution of 
Alabama coal support the contention that the ton- 
nage tax has little influence. Reports have been 
prepared for the years 1918 and 1929. The severance 
tax was not in effect for the former year, but by 
1929 ample time had been allowed for whatever 
adjustments of changes the tax would bring. Table 
VII is based on information prepared by the Bureau 
of Mines. 

The amount of Alabama coal consumed in Ala- 
bama during 1929 was 4,662,924 tons or 31 per cent 
less than for 1919. Shipments to other states were 


ee 


*% Throughout the country 53,874,000 man days were lost on account 
of labor trouble. 
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Table VII 

DISTRIBUTION OF ALABAMA COAL, 1918 AND 1929 

‘ 1918 1929 
(net tons) (net tons) 
Used for power and heat at the mines....... 593,739 166,799 
Sold to local trade (not shipped)............ 304,038 317,675 
MaGe tito GOERS Gt MWHMES. 2... ow. occ cccces ye |” i ea 
Shipped to Alabama points ................. 11,627,695 9,603,268 
SIIDOIOU. UG GENET GERUES. ooo ec ccec ccs eee ce 1,563,467 2,345,285 
| a RT SOE TTS ie ye a eee 5,207,184 5,046,213 
ee ere "786,616 723,305 
NN 8 ate ork a iar, Shun ha tees 19,184,962 17,717,873 








781,818 tons, or 50 per cent, larger in 1929 than for 
1919. The quantities purchased by the railroads for 
fuel and shipped to tidewater declined 4 per cent. 
The coal imported into Alabama from Georgia, Ken- 
tucky, Illinois, Tennessee and Virginia decreased 
from 347,682 tons in 1918 to 301,162 tons in 1929. 
The lowered output for 1929 is explained by an ab- 
solute reduction in the coal used in Alabama and not 
by competition from other fields. The use of elec- 
tricity and gas in Alabama and Mississippi has made 
inroads into the coal market. 

The conclusion is that natural and economic con- 
ditions rather than the severance tax determine the 
coal output of Alabama. The Alabama mines are 
marginal as producers for regions outside of a nat- 
ural market area including few industrial markets 
beyond the state border. The removal of the tax 
could have very little if anything to do with these 
forces. 


Influence of the Severance Tax on Iron Ore 
Production 


The iron ore output of Alabama for the six year 
period before the severance tax went into effect was 
9 per cent of the national production, but for the 
two succeeding periods it was 11 and 10 per cent 
respectively. 


Table VIII 


IRON ORE PRODUCTION BY SIX-YEAR PERIODS 
(In thousands of tons) 








“Per cent change from 
1914-1919 








1914-1919 1920-1925 1926-1931 to 
Average Average Average 1920-1925 1926-1931 
Alabama ....... 34,742 36,875 35,378 + 6.1 +48 
Michigan ...... 91,589 76,264 80,335 —16.7 —12.3 
Minnesota ...... 222,547 199,139 212,705 —10.5 — 4.4 
United States ..378,046 329,750 355,039 —12.8 — 6.1 
Source: Mineral Resources of the United States. 


Yearly figures show that Alabama produced 8.3 
per cent of the national iron ore tonnage in 1918 and 
1919. Beginning with 1920 which was the first year 
the tax was collected the percentage coming from 
Alabama moved upward to 14.7 per cent in 1925. 
For only two of the eight years from 1921 to 1928 
did the Alabama percentage drop below 10. Sharp 

(Continued on page 142) 


Table IX 


AVERAGE PIG IRON PRODUCTION BY STATES FOR 
SIX-YEAR PERIODS 
(In thousands of tons) 








Per cent change from 
1914-1919 
1914-1919 1920-1925 1926-1931 to 
1926-1931 





Average Average Average 1920-1925 

Alabama _-o Saat 14,238 15,058 — .1 + 5.2 
Pennsylvania . 82,045 68,365 67,832 —16.7 —17.3 
Nee od cla ake 45,185 44,443 47,750 — 1.6 + 5.7 
WOES 6.35) 000% 17,672 17,762 20,859 + 5 +18.0 
Indiana and 

Michigan ..... 14,214 18,394 24,510 +29.4 +72.4 
United States 201,374 189,302 206,887 — 6.0 + 2.7 

Source: Mineral Resources of the United States. 





























































































































































































































































































































The Revenue Bill of 1934 as 


Passed by the House 


passed the House of Representatives on Feb- 

ruary 21, is now before the Senate Finance 
Committee for consideration. It is expected that 
several weeks will transpire before the Senate ver- 
sion of the measure is passed. 


The pending law is substantially the same as that 
recommended by the Ways and Means Committee. 
The changes made in the House are as follows 


(1) Subsection (a) (5) of Section 24, relating to 
nondeductible items, which as originally drafted 
read, “(5) Any amount otherwise allowable as a 
deduction which is allocable to income wholly ex- 
empt to the taxpayer from taxes imposed by this 
title; or,” was changed to read, “(5) Any amount 
otherwise allowable as a deduction which is allocable to 
one or more classes of income (whether or not any 
amount of income of that class or classes is received 
or accrued) wholly exempt to the taxpayer from taxes 
imposed by this title; or’. In the Revenue Act of 
1932 no corresponding paragraph appears. The re- 
port of the Ways and Means Committee explains 
that this paragraph is added to eliminate as deduc- 
tions from gross income expenses allocable to the 
production of income wholly exempt from the income 
tax. Under the present law interest on state securi- 
ties, salaries received by state employees, and income 
from leases of state school lands are exempt from 
Federal income tax, but no specific provision is made 
as to treatment of expenses incurred in the produc- 
tion of such income. 


(2) Subsection 15 of Section 101, which enumer- 
ates the organizations exempt from tax now reads 
as follows (words added by the House are shown 
in italics) : 

(15) Corporations organized under Act of Congress, 
if such corporations are instrumentalities of the United 
States and if, under such Act, as amended and supplemented, 
such corporations are exempt from Federal income taxes; 

(3) Section 102 (b) (1), which prescribes the 
definitions of terms in the preceding clause, imposing 
a tax of 35 per cent on the “undistributed adjusted 
net income” of personal holding companies, reads as 
follows (changes made by the House indicated by 
italics) : 


Th xs Revenue Bill of 1934 (H. R. 7835), which 


(1) The term “personal holding company” means any 
corporation (other than a banking or insurance corpora- 
tion) if—(A) at least 80 per centum of its gross income for 
the taxable year is derived from rents, royalties, dividends, 
interest, annuities, and (except in the case of regular dealers 
in stock or securities) gains from the sale of stock or 
securities, and (B) at any time during the last half of the 
taxable year more than 50 per centum in value of its out- 
standing stock is owned, directly or indirectly, by or for 
not more than five individuals. For the purpose of deter- 
mining the ownership of stock in a personal holding company 
—(C) stock owned, directly or indirectly, by a corporation, 
partnership, estate, or trust shall be considered as being 
owned proportionately by its shareholders, partners, or 
beneficiaries; (D) an individual shall be considered as Own- 
ing, to the exclusion of any other individual, the stock 
owned, directly or indirectly, by his family, and this rule 


shall be applied in such manner as to produce the smallest 
possible number of individuals owning, directly or indi- 
rectly, more than 50 per centum in value of the outstanding 
stock; and (E) the family of an individual shall include 
only his brothers and sisters (whether by the whole or 
half blood), spouse, ancestors, and lineal descendants. For 
the purpose of clause (A) of this paragraph the term “gross 
income” includes the amount of interest upon obligations of 
the United States issued after September 1, 1917, which would 
be subject to tax in whole or in part in the hands of an indi- 
vidual owner. 


The definition of “undistributed adjusted net in- 
come” was not altered. 


(4) In prescribing the basis for determining gain 
or loss on tax-free exchanges and involuntary con- 
versions, the Ways and Means Committee bill fol- 
lowed the present law [Sec. 113 (a) 6 and (a) 9, 
respectively] in not making any exception for prop- 
erty acquired before March 1, 1913. The House bill 
makes such a distinction in these two subdivisions 
as well as in the two new subdivisions—(12) and 
(13)—not in the present law. The changes in clauses 
(6), (9), (12), (13), and (14) of subdivision (a), 
Section 113, are as follows (changes shown in italic) : 

(6) TAX-FREE EXCHANGES GENERALLY.—If the property was 
acquired, after February 28, 1913, upon an exchange, [etc.]. 

(9) INVOLUNTARY CONVERSION.—If£ the property was ac- 
quired, after February 28, 1913, as the result [etc.]. 

(12) If the property was acquired, after February 28, 
1913, in any taxable year [etc.]. 

(13) If the property was acquired, after 
1913, by a partnership [etc.]. 

(14) PRoPERTY ACQUIRED BEFORE MARCH 1, 1913.—In the 
case of property acquired before March 1, 1913, if the basis 
otherwise determined under this subsection, adjusted (for 
the period prior to March 1, 1913) as provided [etc.] 

[See the discussion under the heading “Basis— 
Substituted in Case of Property Acquired before 
March 1, 1913,” on page 125.] 


(5) The first part of Section 131 (f), relating to 
credits for foreign taxes, reads as follows: 

(f) Taxes oF Foreicn SupsiprAry.—For the purposes of 
this section a domestic corporation which owns a majority 
of the voting stock of a foreign corporation from which it 
receives dividends in any taxable year [etc.]. 

In the Ways and Means Committee draft there 
appeared after the word dividends the parenthetical 
phrase “(not deductible under Section 23 (p)).” 


February 238, 


Structure of the Bill 


The general structure of the bill was unchanged 
in the House. Title I, relating to income tax, super- 
sedes Title I of the Revenue Act of 1932 for the 
taxable years after December 31, 1933. All other 
titles of the 1932 Act would remain in effect. Titles 
II to V of the bill, incorporating estate tax law 
changes, new excise taxes, and administrative changes, 
would supplement rather than supersede similarly 
numbered sections of present law. Following is a 
summary of the principal variations from the Reve- 
nue Act of 1932, with indication of the sections of 
the bill in which the reported changes occur. 







BRASH SP?ARARAAARASH 


a 000 & 264.5 Oc Bid Bid Oo Ged feet Oe oe Oe 


pet 
pu 


=a 


fro 
cer 
to 
to 
of 
pri 
fro 


pei 
cer 
per 
of 
of 
an 


1S 
id 


a) 


he 


sis 


for 


yre 
to 


of 
rity 
nit 


ere 
ical 


ved 
yer- 
the 
her 
tles 
law 
ges, 
arly 
is a 
eve- 


s ol 


March, 1934 


Income Tax—“Major” Changes 
Tax Rate Structure 


Taxes on Individuals—Provision is made for a single 
normal tax of 4 per cent on net income in excess of exemp- 
tions and credit for dependents, instead of 4 per cent on 
the first $4,000 of such income and 8 per cent on the re- 
mainder, as at present. The new table of surtax rates 
begins with a rate of 4 per cent on incomes of $4,000 to 
$8,000, instead of a rate of 1 per cent on incomes of $6,000 
to $10,000. The complete schedule of surtax rates follows 
[Secs. 11 and 12]: 


Per cent. Per cent. 
$ 4,000-$ 8,000 4) $'56,000-$ 62000 ........33 
$ 8,000-$ 10,000 . 5 | $ 62,000-$ 68,000 ....... 36 
$ 10,000-$ 12,000 6 | $ 68,000-$ 74,000 ........39 
$ 12,000-$ 14,000 ... 7 | $ 74,000-$ 80,000 ....... 42 
$ 14,000-$ 16,000 ......... 8 | $ 80,000-$ 90,000 ..... 45 
$ 16,000-$ 18,000 .. 10 | $ 90,000-$ 100,000 .... 50 
$ 18,000-$ 20,000 .........12 | $100,000-$ 150,000 ae 
$ 20,000-$ 22,000 .. 14 | $150,000-$ 200,000 ....... 53 
$ 22,000-$ 26,000 ...... 16 | $200,000-$ 300,000 ........54 
$ 26,000-$ 32,000 ........ 18 | $300,000-$ 400,000 ....... 55 
$ 32,000-$ 38,000 ........ 21 | $400,000-$ 500,000 ....... 56 
$ 38,000-$ 44,000 .........24 | $500,000-$ 750,000 ....... 57 
$ 44,000-$ 50,000 ........ 27 | $750,000-$1,000,000 ....... 58 
$ 50,000-$ 56,000 .........30 | $1,000,000 and over........ 59 


Credits—The personal exemption and the credit for de- 
pendents are allowed for surtax as well as for normal tax 
purposes. The bill also revives the earned income credit 
—a simplified earned income credit—by means of a deduction 
from income, for the purpose of the normal tax, of 10 per 
cent of the earned income. Income up to $3,000 is presumed 
to be earned. The maximum is $8,000. Proof is required 
to show that income over $3,000 is earned. The definition 
of earned income is similar to that in the 1928 Act and 
prior Acts—income from personal efforts as distinguished 
from investments.—Sec, 25. 


Corporation Rates—The tax rate on corporations is 1334 
per cent as under present law, but the rate is 1534 per 
cent if consolidated returns are filed—a “penalty” of 2 
per cent for such returns for 1934 and succeeding years instead 
of 34 per cent as now provided for 1932 and 1933, and instead 
of 1 per cent for 1934 and 1935 under present law.—Secs. 13 
and 141. 


Depreciation [Sec. 23(1)] 


The provisions with respect to depreciation are the same 
as in the Revenue Act of 1932, but administrative action, 
apparently, will be taken to reduce depreciation allowances. 
The plan proposed is completely set forth in a communi- 
cation, dated January 26, 1934, from the Secretary of the 
Treasury to the Hon. Robert L. Doughton, chairman of 
the Ways and Means Committee, the body of which is as 
follows: 


In connection with the consideration now being given by the Ways 
and Means Committee to the inclusion in the pending revenue bill of 
some provision limiting or restricting the amount of deductions that may 
be allowed for depreciation, I believe it important that your committee 
should be informed regarding the action now proposed by the Bureau 
of Internal Revenue with respect to that subject. 

Section 23 (k) of the Revenue Act of 1932 grants as a deduction “A 
reasonable allowance for the exhaustion, wear, and tear of property 
used in the trade or business, including a reasonable allowance for ob- 
solescence.” In interpreting this section, Article 205 of Treasury Regu- 
lations 77 provides that: ‘‘While the burden of proof must rest upon 
the taxpayer to sustain the deduction taken by him, such deducfions 
will not be disallowed unless shown by clear and convincing evidence 
to be unreasonable.’”’ Acting under these provisions and the correspond- 
ing provisions of prior acts and regulations, the Bureau has attempted to 
check the amount of depreciation deductions taken in income-tax returns 
by an investigation through its field officers of the records of taxpayers 
and by the preparation of detailed and often burdensome depreciation 
schedules which are ordinarily necessary before judging the reasonable- 
ness of the deduction. In proceeding in this manner the Bureau has 
been handicapped in at least two important respects. First, the volume 
of this work has been such as to preclude the preparation of proper 
schedules in many cases. Second, the Bureau has been placed in the 
position of having to show ty clear and convincing evidence that the 
taxpayer’s claim was unreasonable, a particularly difficult matter since 
the determination of the useful life of assets and the consequent rates 
of depreciation is largely within the taxpayer’s experience. ~ 

The Bureau has for several months had under consideration more 
effective means of administering the depreciation provisions. This study 
has shown that through past depreciation deductions many taxpayers 
have (as shown by facts now known to exist) built up reserves for 
depreciation which are out of proportion to the prior exhaustion, wear, 
and tear of the depreciable assets. If past methods are continued, the 
amount representing the basis of the assets will be completely recovered 
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through depreciation deductions before the actual useful life of the assets 
has terminated. 


In order to overcome this condition the Bureau proposes to reduce 
substantially the deductions for depreciation with respect to many tax- 
payers in various industries, so that for the remaining life of the assets 


depreciation will be in effect reduced to the extent that it may have been 
excessive in prior years. 


It is intended that this end shall be accomplished, first, by requiring 
taxpayers to furnish the detailed schedules of depreciation (heretofore 
prepared by the Bureau), containing all the facts necessary to a proper 
determination of depreciation; second, by specifically requiring that all 
deductions for depreciation shall be limited to such amounts as may 
reasonably be considered necessary to recover during the remaining 
useful life of any depreciable asset the unrecovered basis of the asset; 
and, third, by amending the Treasury regulations to place the burden 
of sustaining the deductions squarely upon the taxpayers, so that it 
will no longer be necessary for the Bureau to show by clear and con- 
vincing evidence that the taxpayers’ deductions are unreasonable. These 
changes will increase the revenue substantially, and, although difficult 
to estimate, records indicate that the amount of the increase in revenue 


will equal that which would result from the proposal of the Ways and 
Means Committee. 


Although the studies of depreciation made in the Bureau bear out 
the conclusion of the Ways and Means Committee that as a whole the 
deductions taken for depreciation in the past have been excessive when 
considered in the light of the facts now known to exist, it is the opinion 
of the present Bureau officials that the situation can be more equitably 
remedied through proper administrative measures than through legisla- 
tion which would arbitrarily reduce each and every taxpayer’s deprecia- 
tion allowance by a certain percentage, whether or not the allowance 
may have been excessive for past years. I concur in this opinion, and I 
therefore urge that the matter be rested on proper administration rather 
than on legislative action. 


Capital Gains and Losses 


The gain or loss from the sale or exchange of property 
by an individual is recognized according to the length of 
time he has held the property. Under this change, the 
gains are not taxed at a special tax rate, as is done under 
existing law at the taxpayer’s option. The tax on capital 
gains is computed at the regular rates of tax in the bill. 
If the property was held for more than one year, however, 
the entire gain is not required to be reported. Gains and 
losses are recognized to the extent of the following per- 
centages: 

100 per cent if the capital asset has been held for not 
more than one year. 

80 per cent, for more than one year, but not more than 
two years. 

60 per cent, for more than two years, but not more 
than five years. 

40 per cent, for more than five years. 

It is provided that “losses from sales or exchanges of 
capital assets shall be allowed only to the extent of the 
gains from such sales or exchanges.” A logical interpreta- 
tion of this provision would be that where the aggregate 
of any such losses, to the extent allowed in the respective 
four groups, exceeds the aggregate of any such gains, to 
the extent allowed in the four groups, the excess loss is 
entirely disallowed. 

The graduated percentage of reduction of capital gains 
and losses does not apply in the case of corporations. How- 
ever, capital losses sustained by corporations are allowed 
only to the extent of capital gains. Under the present law 
there is no such limitation. 

The new plan does not apply to stock in trade or property 
which is included in the taxpayer’s inventory. 

Gains or losses resulting from short sales, privileges or 
options to buy or sell property, or sales or exchanges of 
privileges and options are considered as gains or losses 
from sales or exchanges of capital assets held for one year 
or less. 

Amounts received on retirement of bonds, notes or other 
certificates of indebtedness issued by any corporation (in- 
cluding those issued by a government or political subdivi- ‘ 
sion), with interest coupons or in registered form are 
considered amounts received in exchange therefor—Sec. 117. 

The entire gain from liquidation distributions received 
on stock (regardless of how long held) is to be taken into 
account in computing net income; but any loss therefrom 
is subject to the above limitation provisions relative to 
capital losses, the extent to which the loss is allowable 
being dependent on the length of time the stock was held. 
—Sec. 115(c). 

The stock and bond loss limitations on sales or ex- 
changes, new in the 1932 Act, are omitted from the bill. 
Stocks and bonds, however, would come under the new 
capital gains and losses provisions, so that stock losses 
could be applied only against gains, the same as in the 1932 
Act. [Sec. 23(r)-(t) of 1932 Act.] 
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Personal Holding Companies 


A major change has to do with the treatment of personal 
holding companies employed to avoid high surtaxes. A tax 
of 35 per cent on “undistrfbuted adjusted net income” is 
imposed, in addition to the regular tax rates. A personal 
holding company is clearly defined in the bill, as is also 
“undistributed adjusted net income,’ which is more like 
book income than taxable net income. The adjusted net 
income is determined by adding to the ordinarily taxable 
net income of a corporation the amount of dividends re- 
ceived from other corporations and the amount of partially 
tax-exempt interest and by subtracting therefrom Federal 
income taxes paid, contributions or gifts not otherwise 
allowed for income tax purposes and actual losses from the 
sales or exchanges of capital assets to the extent to which 
they are not otherwise allowed. 


Before the tax is imposed, any dividends paid during the 
year may be deducted, and, besides, a deduction of 10 per 
cent of the income is allowed, such a reserve being deemed 
necessary as ordinary working capital. 


The definition of a personal holding company is as 
follows: 


“The term ‘personal holding company’ means any corpo- 
ration (other than a banking or insurance corporation) if 
—(A) at least 80 per centum of its gross income for the 
taxable year is derived from rents, royalties, dividends, 
interest, annuities, and (except in the case of regular dealers 
in stock or securities) gains from the sale of stock or 
securities, and (B) at any time during the last half of the 
taxable year more than 50 per centum in value of its out- 
standing stock is owned, directly or indirectly, by or for 
not more than five individuals. For the purpose of deter- 
mining the ownership of stock in a personal holding 
company—(C) stock owned, directly or indirectly, by a 
corporation, partnership, estate, or trust shall be consid- 
ered as being owned proportionately by its shareholders, 
partners, or beneficiaries; (D) an individual shall be con- 
sidered as owning, to the exclusion of any other individual, 
the stock owned, directly or indirectly, by his family, and 
this rule shall be applied in such manner as to produce the 
smallest possible number of individuals owning, directly or 
indirectly, more than 50 per centum in value of the out- 
standing stock; and (E) the family of an individual shall 
include only his brothers and sisters (whether by the whole 
or half blood), spouse, ancestors, and lineal descendants. 
For the purpose of clause (A) of this paragraph the term 
‘gross income’ includes the amount of interest upon obli- 
gations of the United States, issued after September 1, 1917, 
which would be subject to tax in whole or in part in the 
hands of an individual owner.”’—Sec. 102. 


Exchanges and Reorganizations 


Another major change concerns corporate reorganiza- 
tions. Under present law the definition of reorganization 
as including among other things “a merger or consolidation 
(including the acquisition by one corporation of at least a 
majority of the voting stock and at least a majority of 
the total number of shares of all other classes of stock 
of another corporation, or substantially all the properties 
of another corporation)” has made it possible to give cer- 
tain transactions the character of mergers or consolidations 
to be classed as reorganizations, to legally avoid tax. The 
bill omits the entire parenthetical clause, refraining from 
indicating what a merger or consolidation might include. 
It also omits the provision in the present law as to non- 
recognition of gain in the case of a shareholder receiving 
a distribution of securities acquired by a corporation in 
reorganization without surrender of any of his shares in 
the corporation. It is provided in the bill, however, that, 
as in the 1932 Act, such a distribution before January 1, 
1934, shall not be considered a distribution of earnings or 
profits in determining the taxability of subsequent distribu- 
tions by the corporation. [Sec. 115(h).] It is prescribed 
also that in case of nonrecognition of gain under prior law, 
the subsequent basis of the securities shall be the same as 
is provided in the 1932 Act. [Sec. 113(a)(12).] 

Definition of “party to a reorganization” is also changed. 
In the Revenue Act of 1932 it was: “The term ‘a party 
to a reorganization’ includes a corporation resulting from a 
reorganization and includes both corporations in the case of 
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an acquisition by one corporation of at least a majority of the 
voting stock and at least a majority of the total number of 
shares of all other classes of stock of another corporation.” 
All the italicized portion of the definition is omitted in the 
bill. The change was necessitated, of course, by the omis- 
sions in the definition of “reorganization.”—Sec. 112. 


Dividends 

Dividends received from earnings prior to March 1, 1913, 
or from increment in value before that time, are no longer 
exempt from tax. Dividends from foreign corporations are 
taxable in full to domestic corporations, and taxable at 
normal tax and surtax rates to individuals, regardless of 
how much business is done in the United States by such 
foreign corporations. Present law exempts entirely such 
dividends received by domestic corporations and exempts 
from normal tax those received by individuals, if the foreign 
corporation in the preceding three-year period earned more 
than 50 per cent of its gross income from sources within 
the United States.—Secs. 23(p), 25(a), and 115(a). 


Foreign Tax Credit 


Section 131 (b) provides that the amount of the foreign 
tax credit shall not exceed the same proportion of the 
Federal tax on the entire income, which one half the tax- 
payer’s net income within a foreign country bears to his 
entire net income. The practical result of this plan is to 
secure for the Federal Government a tax on one half of 
the foreign income earned in countries where the income- 
tax rates are not less than one half of our rates. In other 
cases, the Federal Government will secure a tax on a still 
greater proportion of the foreign income. 


Consolidated Returns of Corporations 


No change is made in the matter of consolidated returns 
other than that, as stated above, an additional tax of 2 per 
cent is levied on corporations availing themselves of this 
option, instead of the 1 per cent provided by the present 
law.—Sec. 141. 


Partnerships 


A new section contains the same general rule for com- 
puting the net income of a partner whose taxable year is 
different from that of the partnership as was contained in 
the 1932 law. A special provision is added for the com- 
putation of income of the partnership where its fiscal year 
begins in 1933 and ends in 1934. Consistent with the idea 
that the new law shall apply only to taxable years beginning 
after December 31, 1933, it is provided that the income of 
the partnership for such fiscal year (even though it may 
end as late as November 30, 1934), should be computed 
under the 1932 Act and not under the 1934 Act. One 
exception is made, namely, that the capital net gain and 
loss provisions of the 1932 Act do not apply in computing 
partnership income for a fiscal year ending in 1934, but 
that Section 117 of the pending bill should apply in com- 
puting income of the partnership in such a case. To this 
extent there is a retroactive application of the new pro- 
posed law, limiting the deductions of capital losses to the 
partnership i in accordance with the computation prescribed 
in the new revenue bill as passed by the House. It is 
provided, however, that the provisions of Section 117(d) 
of the proposed law which limit the deductibility of capital 
losses to the extent of capital gains shall not be retro- 
actively applied to a partnership with a fiscal year ending 
in 1934.—Sec. 188. 

An important change is made in the rule for the basis 
of partnership property acquired from the partners, and for 
property distributed by the partnership to its members. 
In the first case the basis is the same as it was in the hands 
of the partner who turned it in to the partnership. In the 
second case, the basis to the partner is an allocable portion 
of his basis of his partnership interest.—Sec. 113(a) (13). 


Income Tax—“Minor” Changes 


Annuities —Instead of exempting all income from annui- 
ties until the cost is recovered as in present law, the bill 
provides that amounts received to the extent of 3 per cent 
of the basis are income each year, the remainder being 
applied against the basis.—Sec. 22(a) (2). 
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Bases for Determining Gain or Loss 


Basis for Loss—March 1, 1913, value may not be used to 
increase the loss based on cost.—Sec. 113(a) (14). 


Basis for Loss: Gift Property—In the case of property 
acquired by gift after December 31, 1920, where a loss is 
claimed, the donor’s basis, or the value at the time of the 
gift, whichever is lower, must be used as the basis. In 
the case of gain, no change in present law is proposed.— 


Sec. 113(a)(2). 


Basis: Property Transmitted at Death—There is omitted 
all of that part of Sec. 113(a)(5) of the 1932 Act which’ 
distinguished the basis for personal property acquired by 
specific bequest and real property acquired by general or 
specific devise and the basis to the estate on property 
acquired from the decedent, on the one hand, from the 
basis in all other cases where the property was acquired 
by will or intestacy. The new provision is simply that if 
property was acquired by bequest, devise, or inheritance, 
the basis shall be the fair market value of such property 
at the time of such acquisition. This is a reversion to the 
language of the 1926 Act. A new provision is added that 
property passing without full and adequate consideration 
under a general power of appointment exercised by will 
shall be deemed to be property passing from the individual 
exercising such power by bequest or devise.—Sec. 113(a) (5). 

Basis—Substituted, in Case of Property Acquired before 
March 1, 1913.—As previously stated, the “basis” provisions 
of the law were changed in certain cases of acquisition 
before March 1, 1913. Present law requires the prior or 
substituted basis to be used in the case of exchanges, which, 
under present law, are not taxable; also in the case of 
property acquired by involuntary conversion; and the bill 
provides for a substituted basis in the case of partnership 
property if the basis is not otherwise provided in Section 
113. In all of these cases, the substituted basis is required, 
under the bill as passed by the House, only as to property 
acquired after February 28, 1913. 

The term “substituted basis” means a basis determined 
(A) by reference to the basis in the hands of a transferor, 
or (B) by reference to other property held at any time by 
the taxpayer.—Sec. 113(a)(6), (9), (12), (13). 


Depletion.—The only change affecting depletion allow- 
ances from the Revenue Act of 1932 is in favor of the 
taxpayer. A new election is granted to use the percentage- 
of-income method or the regular method based on cost or 
March 1, 1913, value, in the case of coal and metal mines 
and sulphur, to a taxpayer making his first income tax 
return under the Revenue Act of 1934, in respect of any 
property. The requirement in existing law that certain 
new owners of properties are bound to a depletion method 
chosen by a predecessor is also eliminated.—Sec. 114(b) (4). 


Estate, Inheritance and Gift Taxes—No Federal estate 
taxes, state inheritance, estate, legacy, or succession taxes, 
or gift taxes are allowable deductions on any income tax 
return.—Sec. 23(c)(3). 

Exempt Income Earning Expense.—Expenses of earning 
wholly tax-exempt income are not deductible from gross 
income.—Sec. 24(a) (4). 

Foreign Corporations and Citizens of Foreign Countries. 
—The President may impose an additional tax to the extent 
of 50 per cent of the regular tax on citizens and corpora- 
tions of those foreign countries which discriminate against 
United States citizens or corporations in imposing taxes. 
—Sec. 104. Another change affecting foreign corporations 
and citizens of foreign countries is a provision to the effect 
that income from sources within the United States includes, 
among other things, interest received from the United 
States. Present law says it includes interest on obligations 
of the United States, and the courts have held that interest 
on a tax refund was not interest on an obligation of the 
United States—Sec. 119(a)(1). 

Gift Taxes.—They are not deductible on income tax 
returns.—Sec, 23(c) (3). 

Improper Accumulation of Surplus.—The rate of tax (as 
a penalty in addition to the regular tax rate on corpora- 
tions) in the case of corporations improperly accumulating 
surplus for the purpose of tax avoidance is reduced to 25 


per cent instead of 50 per cent, as under the 1932 Act.— 
Sec. 103. 
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Installment Basis.—In the case of sales of realty and 
casual sales of personal property, the installment basis will 
be permitted only if the initial payments do not exceed 
30 per cent of the selling price, instead of 40 per cent, as 
in the 1932 law. The right to report on the installment 
basis is not taken away, however, in those cases where a 
sale under the 40 per cent rule was made under prior law. 
—Sec. 44(b). 

Interest Deduction.—A severe limitation is placed on.the 
deduction of interest. Under the 1932 Act, no deduction 
is allowed for interest on indebtedness incurred or con- 
tinued to purchase or carry tax-exempt securities. The new 
provision provides further that no interest deduction shall 
be allowed on an indebtedness, the proceeds of which were 
used to purchase or carry tax-exempt securities. A bank 
incurs an indebtedness to its depositors on the receipt of 
deposits. Under the 1932 law it could invest these deposits 
in tax-exempt securities. Thus, the bank could deduct 
interest paid on deposits and escape tax on the income 
from the tax-exempt securities in which the deposits were 
invested. The italicized provision is designed to disallow a 
deduction for interest paid on deposits where the deposits 
were invested in tax-exempt securities. A similar provision 
is made for disallowance of interest deductions where the 
proceeds of an indebtedness are used in purchasing or 
carrying an annuity.—Sec. 23(b). 

Losses from “In-the-family” Transactions.—Losses from 
sales to a member of the family will not be allowed; nor 
will losses on sales between a corporation and a stockholder 
where such stockholder, including his family, owns more 
than 50 per cent of the voting stock. The term “family” 
is defined as meaning brother and sister (whole or half 
blood relationship) spouse, ancestors, and lineal descend- 
ants.—Sec. 24(a)(6). 


Losses from Wagering Transactions.—They are deduct- 
ible, in the bill, only to the extent of the gains from such 
transactions. [Sec. 23(g).] 


Withholding in Case of Tax-free Covenant Bonds.—This 
requirement is done away with, effective January 1, 1934, 
in the case of bonds issued on or after January 1, 1934. 
The requirement of withholding tax, after January 1, 1934, 
in the case of tax-free covenant obligations is limited, there- 
fore, to those that were issued before January 1, 1934.— 
Sec. 143. 


Other Income Tax Changes.—The limitation in present 
law on surtax on profit from the sale of oil and gas wells 
is omitted. [Sec. 102, 1932 Act.] The Commissioner has 
been given broader powers of application of the privilege 
of allocating income and deductions of related organizations. 
{Sec. 45.] There is a new requirment that in the case of 
the final return of a decedent, even on the cash basis, items 
of income and deduction accrued up to the time of his 
death are includable in the return. [Secs. 42 and 43.] 


Administrative Changes 


Statute of Limitations—The Government will have three 
years, instead of two, from time of filing of the return, 
for starting proceedings for assessment and collection of 
tax by the mailing of a deficiency notice. Where prompt 
assessment has been requested in the case of a decedent 
or a corporation in dissolution, the bill would give the 
Government eighteen months from the time of filing 
of the return within which to start assessment proceedings 
instead of the twelve months allowed under existing law. 
To those cases where there is now no time limit for assess- 
ment (fraud cases) the bill would add all returns from 
which an amount in excess of 25 per cent of the gross 
income reported has been omitted from the return. Instead 
of two years for the United States to bring suit to recover 
an erroneous refund, five years would be allowed where 
the refund was induced by fraud or misrepresentation ot 
a material fact. No period already expired when the bill 
becomes law could be revived, however.—Secs. 275, 276(a), 
502. 


It is prescribed that if the return was filed before the 
due date, the beginning of the period for assessment shall 
be the last day prescribed by law for filing the return. — 
Sec. 275(c). 


(Continued on page 147) 



















































































































































































































































































































































































































































































































































































































































































































































































HE Iowa Property Relief Act, enacted on 
March 1, 1934? radically changes the tax system 
of the state. Like those of many other anti- 
quated state revenue systems, Iowa’s taxes have 
been levied with only remote relation under present 
economic conditions to the principle of ability to 
pay, the burden falling chiefly on real estate. 

The new law is designed to ease the realty tax 
load by supplementing previous levies with a per- 
sonal net income tax, a business tax on corporations 
based on net income and a retail sales tax. 


The Personal Income Tax 


HE personal income tax rates on taxable in- 
come, beginning January 1, 1934, are as follows: 
On the first thousand dollars, or any part thereof, 
1 per cent; on the second thousand dollars, or any 
part thereof, 2 per cent; on the third thousand dol- 
lars, or any part thereof, 3 per cent; on the fourth 
thousand dollars, or any part thereof, 4 per cent; on 
the fifth thousand dollars, or any part thereof, 5 per 
cent; and on all taxable income in excess of $5,000, 
5 per cent. 
The personal income tax is likewise applicable to 
estates and trusts. 


Taxable Income 


Net income is defined to mean gross income less 
the statutory deductions. Gross income includes 
gains, profits and incomes derived from salaries, 
wages, or compensation for personal service, of 
whatever kind and in whatever form paid, or from 
professions, vocations, trades, business, commerce, or 
reoccurring profits and income growing out of the own- 
ership or use of or interest in property, real or per- 
sonal; also from interest, rent, dividends, securities, or 
the transaction of any business carried on for gain or 
profit ; or gains or profits, and income derived from any 
source whatever and in whatever form paid. The 
amount of all such items are to be included in the gross 
income of the tax year in which received by the tax- 
payer, unless, under the methods of accounting pre- 
scribed, any such amounts are to be properly accounted 
for as of a different period. 

Exempt from inclusion in gross income are the fol- 
lowing items: 


(a) Capital gains and profits arising from the sale or 
exchange of real or personal property of the taxpayer. 

(b) (1) Amounts received under a life insurance contract 
paid by reason of the death of the insured, whether in a 
single sum or in installments (but if such amounts are 
held by the insurer under an agreement to pay interest 
thereon, the interest payments shall be included in gross 
income). (2) Amounts received (other than amounts paid 
by reason of the death of the insured and interest payments 
on such amounts) under a life insurance, endowment, or 
annuity contract, but if such amounts (when added to 
amounts received before the taxable year under such con- 
tract) exceed the aggregate premium or consideration paid 
(whether or not paid during the taxable year) then the 
excess shall be included in gross income. In the case of a 
transfer for a valuable consideration, by assignment or 
otherwise, of a life insurance, endowment, or annuity con- 
tract or any interest therein, only the actual value of such 
consideration shall be exempt from taxation under para- 
graph 1 or this paragraph. 


1 The effective date of the Act is March 9, 1934. 
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(c) The value of property acquired by good faith, gift, 
bequest, devise, or descent (but the income from such 
property shall be included in gross income). 

(d) Interest upon the obligations of the United States 
or its possessions, agencies, or instrumentalities, which is 
or shall be exempt from state taxation by Federal law. 

(e) Salaries, wages, pensions and other compensation 
received from the United States by officials, employees or 
veterans thereof which are or shall be exempt from state 
taxation by Federal law. 

(f) Any amounts received through accident or health 
insurance or under workmen’s compensation acts as com- 
pensation for personal injuries or sickness, plus the amount 
of damages received, whether by suit or agreement, on 
account of such injuries or sickness. ; 

(g) Stock dividends of a corporation distributed to its 
own stockholders. 

Items which are not deductible from gross income 
in computing net income are: 

1. Personal, living or family expenses. 

2. Any amount paid out for new buildings or for perma- 
nent improvements or betterments, made to increase the 
value of any property or estate. 

3. Any amount expended in restoring property for 


which an allowance for depreciation or depletion is or has 
been made. 

4. Premiums paid on any life insurance policy cover- 
ing the life of any officer or employee or of any individual 
financially interested in any trade or business carried on 
by the taxpayer, when the taxpayer is directly or indirectly 
a beneficiary under such policy. 

5. Capital losses resulting from the sale or exchange 
of real or personal property of the taxpayer, or in connec- 
tion with stocks, bonds, or other securities determined to 
be worthless or charged off during the taxable year. 


Personal Exemptions 


After the tax has been computed, the following 
deductions, by way of personal exemption, are al- 
lowed: 

(a) For a single individual, $6. 

(b) For husband and wife or head of a family, $12. 

(c) For each child under the age of twenty-one 
years who is actually supported by and dependent 
upon the taxpayer, $2. 

(d) For each actual dependent other than as spe- 
cified in division (c) above, $2. 


Individuals Who Are Required to Make Returns 


Every individual having a net income for the tax 
year from sources taxable under the personal income 
tax provisions of the Act, of $600 or over, if single, 
or if married and not living with husband or wife, 
and every married person living with husband and 
wife having a net income of $1,100 or over, is re- 
quired to make a return under oath. Every individual 
having a gross income of $3,000 a year or over is 
required to file a return. Married persons living 
together may file a joint return. 


Information at Source 


Section 15 of the Act makes the following require- 
ments as to information at source: 


1. Every person or corporation being a resident of or 
having a place of business in this state, in whatever capacity 
acting, including lessees or mortgagees of real or personal 
property, fiduciaries, employers and all officers and em- 
ployees of the state or of any political subdivision of the 
state, having the control, receipt, custody, disposal or 
payment of interest (other than interest coupons payable 
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to bearer), rent, salaries, wages, premiums, annuities, com- 
pensations, remunerations, emoluments or other fixed or 
determinable annual or periodical gains, profits and income, 
amounting to one thousand dollars or over, paid or pay- 
able during any year to any resident of this state, shall 
make complete returns thereof under oath, to the board, 
under such regulations and in such form and manner and 
to such extent as may be prescribed by it. 

2. Every partnership, having a place of business in the 
state, shall make a return, stating specifically the items of 
its gross income and the deductions allowed by this divi- 
sion, and shall include in the return the names and ad- 
dresses of the individuals who would be entitled to share 
in the net income if distributed, and the amount of the 
distributive share of each individual. The return shall be 
sworn to by any one of the partners. 

3. Every fiduciary shall make, under oath, a return for 
the individual, estate, or trust for whom or for which he 
acts, and shall set forth in such return the items of the 
gross income, the deductions allowed by this division, the 
net income, the names and addresses of the beneficiaries, 
the amounts distributed or distributable to each and the 
amount, if any, lawfully retained by him for future distri- 
bution. Such return may be made by one or two or more 
joint fiduciaries. 


Date When Returns Are Due 


Returns in such form as the State Board of Assess- 
ment and Review may prescribe must be filed within 
90 days after the expiration of the tax year, unless 
an extension of time is allowed by the board. The 
words “tax year” are defined to mean the calendar 
year or the fiscal year upon the basis of which the 
net income is computed under the law. 


Payment of the tax may be made in two install- 
ments, each consisting of one-half of the total amount 
of the tax, the first installment to be remitted with 
the return and the second installment to be paid on 
or before six months after the date fixed for filing 
the return. 


The penalty for making a false or fraudulent re- 
turn in case of conviction is a maximum fine of 
$5,000 and imprisonment not exceeding one year. 
30th penalties may be imposed for each offense, in 
the discretion of the court. 


The Business Tax on Corporations 


EGINNING January 1, 1934, corporations or- 
ganized under the laws of the State of Iowa and 
foreign corporations doing business in the state are 
subject to tax in an amount equivalent to 2 per cent 
of net income as defined in the Act. If the trade or 
business of a corporation is carried on entirely within 
the state, the tax applies to the entire net income but 
if such trade or business is carried on partly within 
and partly without the state, the tax is applicable 
only to the portion of net income reasonably at- 
tributable to the State of Iowa, to be determined as 
follows 
(1) Interest, dividends, rents and royalties (less related 
expenses) received in connection with business in the state, 
shall be allocated to the state, and where received in con- 


nection with business outside the state, shall be allocated 
outside of the state. 

(2) Net income of the above class having been sepa- 
rately allocated and deducted as above provided, the re- 
mainder of the net income of the taxpayer shall be allo- 
cated and apportioned as follows: 

Where income is derived from business other than the 
manufacture or sale of tangible personal property, such 
income shall be specifically allocated or equitably appor- 
tioned within and without the state under rules and regu- 
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lations of the board. 
Review. ] 

Where income is derived from the manufacture or sale 
of tangible personal property, the part thereof attributable 
to business within the state shall be in that proportion 
which the gross sales made within the state bear to the 
total gross sales. 

The gross sales of the corporation within the state shall 
be taken to be the gross sales from goods sold and deliv- 
ered within the state, excluding deliveries for transporta- 
tion out of the state. 

For the purpose of this section, the word “sale” shall 
include exchange, and the word “manufacture” shall include 
the extraction and recovery of natural resources and all 
processes of fabricating and curing. The words “tangible 
personal property” shall be taken to mean corporeal per- 
sonal property, such as machinery, tools, implements, 
goods, wares, and merchandise, and shall not be taken to 
mean money deposits in banks, shares of stock, bonds, 
notes, credits, or evidence of an interest in property and 
evidences of debt. 

If any taxpayer believes that the method of allocation 
and apportionment hereinbefore prescribed, as admin- 
istered by the board and applied to his business, has oper- 
ated or will so operate as to subject him to taxation on 
a greater portion of his net income than is reasonably 
attributable to business or sources within the state, he 
shall be entitled to file with the board a statement of his 
objections and of such alternative method of allocation and 
apportionment as he believes to be proper under the cir- 
cumstances with such detail and proof and within such 
time as the board may reasonably prescribe; and if the 
board shall conclude that the method of allocation and 
apportionment theretofore employed is in fact inapplicable 
and inequitable, it shall redetermine the taxable income 
by such other method of allocation and apportionment as 
seems best calculated to assign to the state for taxation 
the portion of the income reasonably attributable to busi- 
ness and sources within the state, not exceeding, however, 
the amount which would be arrived at by application of 
the statutory rules for apportionment. [Sec. 28.] 


[State Board of Assessment and 


Consolidated Returns 


Section 32 makes the following provisions relative 
to consolidated returns: 


(1) Any corporation capable of exercising directly or in- 
directly substantially the entire control of the business of 
another corporation doing business in the United States 
either by ownership or control of substantially the entire 
capital stock of such other corporation, or otherwise, may, 
under regulations to be prescribed by the board, be per- 
mitted, and upon demand of the board shall be required, 
to make a consolidated return, showing the consolidated 
net income of all of such corporations, and such other 
information as the board may require. 

The board shall compute, determine and assess the tax 
upon the combined net income shown by such consolidated 
return and as apportioned and allocated according to Sec- 
tion 28 of this Act; provided that the term “taxable in- 
come” as used in the Act shall not include income represented 
by dividends received by any one of such corporations 
from another when the income of the dividend paying 
corporation is reported to and subject to taxation under 
this Act by the state of Iowa. 


(2) The board may require the filing of a consolidated 
return where substantially the entire control of two or 
more such corporations liable to taxation under this divi- 
sion is exercised by the same interests, or under such other 
circumstances as the effective administration of this Act 
may require. Any corporation liable to report under this 
division and owned or controlled, either directly or indi- 
rectly, by another corporation, may be required to make 
a consolidated report showing the combined net income, 
such assets of the corporation as are required for the 
purpose of this division, and such other information as the 
board may require. 

(3) In case it shall appear to the board that any arrange- 
ment exists in such a manner as improperly to reflect the 
business done, the segregable assets or the entire net 


(Continued on page 147) 
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THE CONSTITUTIONALITY OF THE 
FEDERAL ESTATE TAX 


Charles L. B. Lowndes, Professor of Law, 
Georgetown University 


22 Virginia Law Review, December, 1933, 
pp. 141-187 


A testamentary transfer, in the sense in 
which this term is employed by the courts 
in describing the constitutional arc of the 
Federal Estate Tax may designate a trans- 
action which is completely consummated in 
the lifetime of the decedent, if the effect is 
sufficiently testamentary. Or, it may indi- 
cate a transfer or vesting of title originat- 
ing in death, or the obliteration by death of 
a power to defeat a title previously vested. 
Again, it may refer to an accrual of eco- 
nomic rather than strictly legal benefits un- 
der an antecedent living transaction which 
froze the legal situation. Finally, in de- 
termining the validity of a given tax, if the 
tax can be said to impinge upon a testa- 
mentary transfer, its partial measure by 
some antecedent living transfer, is not 
fatal. 


The taxation of dower and courtesy and 
their statutory substitutes under the Fed- 
eral Estate Tax is probably constitutional. 
The cases which uphold such taxation go 
on the theory that there is a testamentary 
transfer from the deceased spouse to the 
survivor which sustains the tax. This re- 
sults from the fact that the decedent’s con- 
trol over the property ceases at his death 
and the inchoate rights of the surviving 
spouse become consummate. 


The constitutionality of the Federal 
Estate Tax upon transfers in contempla- 
tions of death has been upheld upon the 
theory that such transfers are considered 
to be testamentary in effect since they are 
intended to operate in lieu of a testamen- 
tary disposition. A conclusive presump- 
tion, however, that gifts over a certain 
amount made within two years of the de- 
cedent’s death are in contemplation of 
death was held unconstitutional in Heiner 
v. Donnan, 285 U. S. 312 (1932). The im- 
mediate consequence of this decision was 
an attempt on the part of the legislature 
to patch up the ill effects of that decision 
by the complicated provisions of the gift 
tax in the 1932 Act. In view of the ad- 
mitted power of Congress to impose both 
an estate and a gift tax the decision of the 
above case appears to be a quibble over 
names rather than substance. 


A difficult preliminary to the constitu- 
tional problem in connection with the tax- 
ation of ‘ ‘gifts intended to take effect in 
possession or enjoyment at or after death” 
is the meaning of this phrase. Apparently 
a testamentary transfer necessary to con- 
stitute a transfer intended to take effect in 
possession or enjoyment at or after death 
must affect legal rights rather than bare 
enjoyment—a formal rather than a sub- 
stantial test. When it does so there ap- 
pears to be little difficulty with the issue 
of constitutionality. The constitutionality 
of such a tax was sustained in Reinecke v. 
Northern Trust Company, 278 U. S. 339 
(1929) and Klein v. United States, 283 VU. S. 
231 (1931). 
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It was held in May v. Heiner, 281 U. S. 
238 and succeeding cases that a gift with a 
reservation of a life interest in the donor 
was not a gift intended to take effect in 
possession or enjoyment at or after death. 
Congress, thereupon amended the statute 
to explicitly cover this situation. In a re- 
cent decision, Guaranty Trust Co. v. Blod- 
gett, 53 Sup. Ct. 244 (1933), where the 
question was the constitutionality of a succes- 
sion tax upon a transfer with a reservation 
of a life interest, which was made after the 
passage of the statute, the tax was upheld. 
It is possible, of course that such transac- 
tions may be reached by a succession tax 
but not by-an estate tax. 


If a decedent during his lifetime has 
transferred property in trust or otherwise, 
this must be included in his gross estate 
under the Federal Estate Tax if at his 
death he had a power to alter, amend or 
revoke either alone or in conjunction with 
any other person. If he had a sole power 
to revoke the constitutionality of such a 
tax it seems beyond question a testamen- 
tary transfer which will sustain the tax is 
found in the obliteration of the power to 
divest the gift. If however, the power is 
to be exercised in conjunction with a sole 
beneficiary, it is difficult to see any real 
benefit arising from the decedent’s death, 
which would constitute a sufficient testa- 
mentary transfer, as the beneficiary’s in- 
terest is virtually indefeasible during the 
settlor’s lifetime. 


It is also provided that the property 
transferred must be included in the gross 
estate, even though there is no power of 
revocation, alteration or amendment at the 
time of decedent’s death, if during his life- 
time the decedent released such a power in 
contemplation of death. This would seem 
to be constitutional. But the further pro- 
vision that there is a conclusive presump- 
tion that such a release is in contemplation 
of death is probably unconstitutional un- 
der Heiner v. Donnan, as it seems to lead 
to an arbitrary classification within the in- 
hibition of Heiner v. Donnan, when other 
transfers of precisely the same type are not 
taxed. 

The Supreme Court has upheld the con- 
stitutionality of the tax upon the right of 
survivorship where property is held jointly. 

Under the Federal Estate Tax the exer- 
cise of a general power of appointment by 
will or in certain instances by deeds is 
taxable. Where a tax is upon the non- 
exercise of such a power the state courts 
are divided as to its constitutionality. The 
failure to exercise the power, however, is 
really one way of exercising it, and it 
would seem that Congress has the constitu- 
tional power to tax the failure to exercise 
the power if it chooses to do so. 

The Federal Estate Tax taxes insurance 
which is payable to the decedent’s legal 
representatives and insurance payable to 
other beneficiaries in excess of $40,000. In- 
surance which is payable to the estate of 
the decedent is like any other asset and the 
constitutionality of this branch of the tax 
is not open to serious question. The con- 
stitutionality of the tax upon insurance pay- 
able to other beneficiaries has been sus- 
tained by the Supreme Court where the 
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assured retained during his lifetime a power 
to substitute a new beneficiary under the 
policy. ; 

Prior to the recent decision of Third No. 
tional Bank & Trust Company of Springfield 
v. White, 53 Sup. Ct. 290 (1933) the law 
seemed to have crystallized along the fol. 
lowing lines: It was unconstitutional to 
tax an irrevocable gift which was made 
before the passage of any statute taxing 
such transactions. However, if the gift 
was revocable a tax passed after the initial 
inter vivos transfer could be sustained be- 
cause the donor had the opportunity of 
avoiding the tax by exercising the power 
of revocation. If he failed to avail himself 
of this opportunity, he could not complain 
of an imposition which was the result of 
his own inactivity. Finally, even an irre- 
vocable transfer which was made before 
the passage of the particular statute taxing 
it could be constitutionally taxed if there 
was a statute in existence taxing such 
transfers at the time it was made. But in 
Third National Bank & Trust Co. of Spring- 
field v. White, the Court in a memorandum 
decision upheld the constitutionality of a 
tax upon the right of survivorship ina 
tenancy by the entirety which was created 
before the passage of any taxing statute. 
This leaves the law of retroactive estate 
taxation more or less at large. It can be 
sustained only upon the theory that a 
transfer of economic advantages accruing 
after the passage of a taxing act is suf- 
ficient to relieve the statute from the stigma 
of retroactivity, even though the statute 
was not passed until after legal rights had 
become fixed under an antecedent inter 
vivos transaction. 

The Supreme Court has shown a sensi- 
ble awareness of the ‘international prob- 
lems involved in jurisdiction to levy a 
national estate tax, and it has been re- 
luctant to interfere with matters within the 
appropriate competence of the legislature 
and the executive by applying nice dis- 
tinctions developed in connection with state 
jurisdiction to tax. But, even tested by the 
least stringent criteria that can properly be 
applied,—the Conflict of Laws principles of 
jurisdiction—the tax upon extra-territorial 
realty belonging to a domiciled decedent, 
and the provisions for taxing inter vivos 
transfers by non-residents which were 
made when there was no jurisdiction on the 
part of the United States over the prop- 
erty transferred, seem unconstitutional. 












































THE MINNESOTA STATE INCOME 
TAX 


Henry Rottschaefer, Professor of Law, 
University of Minnesota 


18 Minnesota Law Review, January, 1934, 
pp. 93-167 


The 1933 Minnesota Income Tax Law 
imposes taxes upon designated groups of 
taxpayers, defines in great detail the princi- 
ples fixing the amount of such taxes, pro 
vides methods for their collection and for 
the recovery by taxpayers of amounts ille- 
gally collected, establishes machinery for 
administering the law, and provides for the 
distribution and use of the revenues raise 
thereunder. 
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The questions arise as to what are the 


provisions of our constitution on which ob- 


jections to the state income tax are likely 


to be based whose disposition may raise an 
H issue as to the nature of that tax, and what 
Jare those objections. 














Article 9, section 1, 
requires taxes to be “uniform upon the 


Ssame class of subjects,” and, by specifying 


the property exempt from property taxes, im- 
pliedly prevents the legislature from ex- 
empting other property from property 
taxes. Since this clause applies to all taxes, 
it applies to an income tax whether that 
be a property tax or another type of tax. 







» The application of progressively graduated 


rates to ad valorem property taxes would 
be so contrary to past and present practices 
that it might well be held to offend against 
our uniformity clause. There is no logical 
reason requiring the extension of such 
view to an income tax, even if that should 
be held a property tax, for the progres- 
sively graduated rate feature is in accord 
with both past and present income tax 
practices. It is clear, also, that the whole 
issue Of a possible violation of the uni- 
formity clause by a non-uniform system 
of double property taxes as a result of an 
income tax that taxes income from prop- 
erty sources will be obviated if an income 
tax is held not to be a property tax. There 
are many cases that have held an income 
tax to be an excise and have sustained 
graduated rates, personal exemptions and 
the exemption of all the income of certain 
groups. These were the cases that in- 
volved uniformity clauses identical with 
our own or very similar to it. The con- 
clusion is, therefore, warranted that the 
cases in which the constitutional issues 
were either similar or closely similar to 
what they are under our constitution have 
held an income tax to be an excise, while 
those in which such tax has been held a 
property tax involved issues under consti: 
tutional provisions very dissimilar to the 






































relevant provisions of our own constitu- 
tion. 


The taxes imposed by the statute are 
imposed on the exercise of a privilege, or 
the receipt of income, by designated tax- 
able persons. The first class of taxable 
persons is comprised of corporations. It 
includes both domestic and foreign cor- 
porations. The tax imposed on some of 
them is a privilege tax measured by net 
income, and that imposed on others of 
them is a tax directly on their net income. 
The general factors that determine to which 
of these taxes a corporation is subject for 
any given taxable year are whether it is 
a domestic or foreign corporation and the 
character of its business operations within 
Minnesota during such tax year. The pro- 
visions governing the taxation of corpora- 
tions apply not only to corporations proper 
but to certain other types of business or- 
ganizations frequently resorted to in sub- 
stitution for the corporate form of doing 
business. It would seem that there is no 
constitutional objection to treating such 
organizations as separate legal entities for 
purposes of applying to them the tax and 


other requirements imposed on corpora- 
tions, 






























The next class of taxable persons con- 
‘ists of natural persons who are taxable 
with respect to their own annual net in- 
come. The tax is imposed on both resi- 
dents and non-residents. The latter can 
constitutionally be taxed only on their in- 
come from Minnesota sources. The case 
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of a married woman living with her hus- 
band affords a special case. She is per- 
mitted, but not required, to combine her 
income with that of her husband by making 
a joint return. The tax imposed on indi- 
viduals is also imposed on the estates of 
decedents during the period of their 
administration and settlement. There is no 
combining the income received by the de- 
cedent while alive and that received by his 
estate after his death. 


Another important group of taxable per- 
sons consists of trusts other than those 
taxable as corporations. The real taxpayer 
is the trustee holding the property in trust. 
The trust is a taxable person whether 
created by a resident or non-resident indi- 
vidual, and also whether created by a do- 
mestic or foreign corporation. The statute 
does not specifically indicate by what 
principles the residence or non-residence 
of a trust is to be determined. The sensi- 
ble thing, but for the existence of the con- 
stitutional jurisdictional factor, would be 
to make the residence of the settlor the 
conclusive determinant. Giving the statute 
an interpretation that would avoid grave 
constitutional issues, it seems fair to con- 
strue it to make the residence or non- 
residence of a trust as a taxable person 
depend on the residence or domicile of the 
trustee, treating it as a resident whenever 
any trustee is a resident of, or domiciled 
within, Minnesota. 


The only remaining problem concerning 
taxable persons is raised by certain ex- 
emptions from the tax. The grant of 
some of them will probably be assailed as 
violative of various state and Federal con- 
stitutional provisions such as our uniformity 
clause and the equal protection clause of 
the Fourteenth Amendment. Section 58 
specifically provides that, if any such ex- 
emption is held unconstitutional for any 
reason, the group whose exemption is thus 
held invalid will become taxable. 

The computation of the taxable net in- 
come for all taxable persons involves the 
two major problems of defining net income 
in general and of selecting principles for 
determining the amount thereof assignable 
to Minnesota. Income is a function of 
time in the sense that it is the resultant of 
certain classes of additions to and subtrac- 
tions from a person’s wealth occurring 
during a period of time. The cash receipts 
and disbursements method of assigning in- 
come and deduction items is in practice 
that adopted by most of the smaller tax- 
payers, although it is not strictly correct 
in any case in which the taxpayer has in- 
come from a business requiring the use of 
inventories. Another method is that known 
as the accruals method. This device as- 
signs income- and expense items more 
nearly to the taxable years in which the 
economic facts creating the income or 
causing the expense have occurred. The 
tax commission is specifically authorized to 
permit the so-called installment method 
in the case of taxpayers regularly dispos- 
ing of property on the installment plan, 
and of those who make a casual disposition 
of property on terms under which the ini- 
tial payment in cash or other property 
does not exceed 40 per cent of the purchase 
price. 

The statute defines gross income in broad 
terms. There are five distinct classes of 
income items mentioned in the definition. 
These are income from personal services, 
income received by an owner of property 
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because of its ownership, profits from the 
disposition of, or dealing in, property, in- 
come from trade or business, and income 
from any source whatever. This broad 
definition is limited by the specific exclu- 
sion of certain items found in section 12. 
An important exclusion is that of the capi- 
tal value of property acquired by gift, 
devise, bequest or inheritance. It is spe- 
cifically provided, however, that if the gift, 
etc., is of a right to receive income, the 
income received under such right is in- 
cludable in gross income. The provisions 
relating to the treatment of the proceeds 
of life insurance and annuity contracts fol- 
low closely the Federal act. The computa- 
tion of gain derived from the disposition of 
property is subject.to rather detailed pro- 
visions. Section 17 (a) (1) provides that 
no gain or loss shall be recognized if stock 
of a given class in a corporation is ex- 
changed solely for stock of the same class 
in the same corporation. If the exchange 
of property for property does not belong 
to one of the classes specified in section 
17 (a) then it is in general treated as a 
closed transaction, exactly as though the 
property had been transferred for cash. 
Section 16 (a) defines the gain as the 
excess of the amount realized on the disposi- 
tion of property over the gain basis pro- 
vided in sections 18 and 19. Under section 
16 (c)-the amount realized on the sale or 
other disposition of property is made to 
include the money received plus the fair 
market value of other property received 
by the transferor. The factors for which 
adjustments in the gain basis are required 
to be made are specified in section 16 (b). 


The purpose of the non-closed transac- 
tion is to defer the time when gain is re- 
quired to be returned; its aim is not to 
permit any gain to escape untaxed. When 
the taxpayer disposes of property acquired 
by him in a non-closed transaction, the 
gain must be computed exactly as if he 
were disposing of the property given in 
the exchange. : 

The case in which the property disposed 
of was acquired by gift has its own rule, 
a rule framed to prevent gain from escap- 
ing taxation through judiciously timed 
gifts. The donee is required to trace back 
the title until he reaches a prior owner who 
acquired it by some method other than 
gift. The donee’s gain basis is the same 
as it would be were it now being disposed 
of by such former owner who acquired it 
by some method other than gift. 


Section 13 (d) excepts from deductible 
losses those resulting from wash sales or 
transactions likely to be employed to make 
losses for tax purposes. 


Corporate distributions to members con- 
stitute an important type of gross income. 
The test of whether a distribution is a 
dividend includable in gross income is its 
source. It is such only if made from ac- 
cumulated earnings or profits. 


Section 11, which defines “gross income,” 
includes “income from any source what- 
ever.” This covers gains from gambling 
and any other type of illegal transaction. 
Recoveries with respect to debts deducted 
in prior years are treated as income for 
the year of their recovery. 


Net income means gross income less the 
permissible deductions. Business expenses 
constitute probably the most important 
single item of deduction. Only those ex- 
penses which are ordinary or necessary 
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are deductible. Reasonable salaries only 
are deductible. Interest is another per- 
missible deduction. All taxes paid or ac- 
crued within the taxable year are deductible 
except those imposed by this state statute, 
special assessments, and inheritance and 
estate taxes. Income taxes paid to the 
United States, to other states, or to foreign 
countries are deductible. Losses constitute 
an important group of deductions in both 
the state and federal acts. Bad debts rep- 
resent a kind of loss which receives special 
treatment under both the federal and state 
acts. Both acts permit a bad debt to be 
deducted in the year when its worthless- 
ness is ascertained, but the state act does 
not require it to be charged off unless the 
taxpayer keeps books of account. Depre- 
ciation of depreciable property can be de- 
ducted if the property is such that its 
periodical income would be includable in 
gross income, or if the property is used in 
trade or business. 


The principles assigning gross income 
items to this state can be stated by classi- 
fying them on the basis of the kind of 
income involved. The first of these is in- 
come derived by a resident or domestic 
corporation from personal services, or from 


business consisting principally of the per- | 


formance of personal or professional serv- 
ices. In the case of a non-resident or 
foreign corporation, income from personal 
or professional services is allocated to this 
state only in so far as the services were 
rendered or performed within it. Income 
from property constitutes another class of 
income. If the property consists of tangi- 
ble property not employed in the business 

of the recipient of such income or gains, 
the income and gain follow the situs of the 
property, regardless of whether the re- 
cipient is a resident or non-resident. The 
income from intangible personal property 
which is not employed in the business of 


the recipient follows the domicile of the | 


recipient. Business income derived from 
a business carried-on wholly within this 
state is allocable to this state. Income 
from business carried on partly within and 
partly without this state is allocable under 
section 25. All other income is allocable 
on the basis of the taxpayer’s domicile. No 
system for determining the taxable net in- 
come assignable to this state can hope to 
meet every conceivable case. Prudence, 
therefore, 
ticity be provided for. This can be done 
by conferring upon the administrative au- 
thorities power to permit variations from 
the statutory rules whenever fairness so 
requires. 

The system of rates of taxation employs 
the principle of progressive graduation, but 
the state statute does not embody the 
method of having both normal and sur- 
taxes as does the federal income tax act. 
The state rates are applied only to that 
portion of the taxable net income which 
is in excess of the credits against such tax- 
able net income as those are defined in 
section 27. Such excess is divided into 
ten units of $1,000 each, and an eleventh 
unit composed of that part thereof which 


is in excess of $10,000. The scheduled rates | 


are applied to such units, the lowest rate 
to the first $1,000 unit, the next lowest to 
the second $1,000 unit, and so on. 


There are several features found in the 
existing federal income tax act that have 
no counterpart in the state statute. One 
of these is the special rate of tax applied 


demands that a measure of elas- | 
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to capital net gains, and the special method 
of computing the tax due where there is a 
capital net loss. Another is the limitation 
of stock and bond losses on the sale of 
such securities if they have not been held 
for a sufficient length of time to come 
within the capital gains and losses method 
of taxation. The last of these is the credit 
against the federal tax for or on account of 
income and profits taxes paid to foreign 
countries, or possessions of the United 
States. Since the Minnesota tax is imposed 
only on income assignable to this state, 
there will generally be no occasion for 
resorting to the device of permitting a 
credit against the tax due this state for 
income and profits taxes paid to other 
states or countries with respect to income 
from sources within those other states or 
countries. The only possible occasion for 
its use would be in so far as the principles 
employed in our statute for assigning in- 
come to this state may assign to it some 
income which may be taxed elsewhere. 


AN IMMEDIATE TAX PROGRAM 
FOR THE STATE OF 
KENTUCKY 


James W. Martin, Professor of Economics, 
| 


|corporation is 


jing features: 


University of Kentucky 


22 Kentucky Law Journal, January, 1934, 
pp. 165-190 


The present state and local tax system of 
Kentucky is characterized by two outstand- 
(a) the great emphasis on 
property taxation and (b) the failure to 
utilize many of the most important rev- 
enue sources. 


There is no difference in the tax rates 
applied to different types of real property. 
The state rate in all cases is thirty cents 
on the $100 valuation and the local rates 
vary to meet budgetary requirements. 
That the real estate rate in the state is 
lower than the personal property tax rate 
seems to be an almost unique characteris- 
tic of the Kentucky system. Two lucra- 
tive revenue measures in the Kentucky tax 
system are the motor registration and gaso- 
line taxes. The business tax structure is 
a highly complex and indefinite thing. All 
domestic corporations pay an organization 
tax on the basis of capitalization when the 
organized in Kentucky. 
Concerns not subject to the franchise tax 
pay a license tax at the rate of seventy 
cents on the $100 Kentucky asset value of 


ithe corporate stock. Retail merchants are 


subject to a tax measured by the gross 
sales which is offset by the amount of li- 
cense taxes which may have been paid. 
In addition to the special property tax on 
liquors, there is a license tax on the 
privilege of making or storing distilled 
spirits, and drug stores and others selling 
liquor also pay a license tax of fifty cents 
on each pint. A graduated inheritance tax 
is imposed on the legacies left to different 
classes of heirs. 


It may be seen that this state depends 
very heavily on property taxation, though 


'the diversity in the property tax itself is 





substantial. Secondly, there is no general 
business tax, yielding large revenues. 
Thirdly, no really important revenue 


measures in the nature of sales taxes have 
been developed. Finally, the state and 
local tax system contains no effective per- 





‘sions. 


|central administration. 
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sonal tax requiring a contribution from [persona 


Ma reaso: 


each citizen in proportion to his ability 
to pay taxes. 


The most essential steps in reforming 
the tax system in Kentucky are (a) im- 
provement in the classification of property 
for taxation, (b) improvement in the ai. 
ministrativé structure for tax law enforce. 
ment, and, (c) shifting from extremely 
heavy dependence on the property tax to 
a broader basis for taxation which will 
secure revenue from those not now making 
substantial contributions. 


The classification system lacks  con- 
formity with any plan whatever and re. 
flects simply the play of economic forces 
represented directly or indirectly in the 
legislature. Discriminating investigation 
of the whole situation in the light of pres- 
ent administrative practices will be neces- 
sary. 

Improvement of the administrative 
structure depends on the development 9 
civil service reforms for state and local 
personnel recruiting and promotion; of the 
integration of local administration; and on 
the development of closer relationships be- 
tween state and local officials involved in 
tax administration. 


The most important argument for the 
retention of the state property tax on 
tangible personalty and real estate, aside 
from the purely negative one that repeal 
leads to unfortunate results, is that the 
state governments must take increasing 
account of the fiscal problems and needs 
of municipalities and other local subdivi- 
One plank in the program of inte- 
grating state and local affairs is assumption 
by the state of- definite responsibility for 
the collection and publication, through the 
cooperation of local officials, of the finan- 
cial statistics of city and county govern- 
ment. The second plank undoubtedly 
involves state assumption of increased re- 
sponsibility for educational support. Also, 
the state, which has developed machinery 
for collecting specific highway taxes, must 
increasingly provide for local highways. 

There is no one method by means of 
which the revenues suggested should be 
raised, but probably the most available 
means of securing additional revenue in 
Kentucky without the imposition of a new 
tax is through revision of the present 
inheritance tax. Exemptions might be re- 
duced to secure some small contribution 
from each legacy of any substantial size 
and the sizes of brackets to which the 
initial rates are applicable might be reduced. 
As to the business taxation the rate ol 
the excise tax measured by capital stock 
might be substantially increased. The 
business ‘tax structure might be modern- 
ized by the introduction of a corporate 
income tax. 


Undoubtedly the most urgent measure of 


|reform is the provision of a personal in- 


come tax with low personal exemptions, 
moderate but steeply graduated rates, and 
The feasibility ol 
such a measure has been verified by the 
experience of about two-thirds of the states 
and by the experience of practically all 
foreign states. The most important rea 
son for a personal income tax is improve- 
ment in the distribution of the tax burden. 

In the event additional revenue should 
be needed from sources other than the 
property tax after reforming the inherit- 
ance and business taxes and supplying 4 
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@ personal income tax, selective excises offer 
™. reasonably available source of consider- 
Mable income. 








TAX INJUNCTIONS AND SUITS TO 


RECOVER TAXES PAID UNDER 
PROTEST IN NORTH 
CAROLINA 


E. M. Perkins, Institute for Research in 
Social Science, University of 
North Carolina 


. 12 North Carolina Law Review, December, 
1933, pp. 20-42 


In 1865 the General Assembly author- 
zed “That a writ of injunction shall be 
allowed under the usual rules in all cases, 
against the collection of so much of said 
taxes, aS may appear to have been illegally 
imposed or assessed.” In 1887 injunctions 
were restricted to taxes “levied or assessed 
for an illegal or unauthorized purpose,” 
but two years later the statute was broad- 
ened to permit injunctions when the tax 
was illegal or invalid or was levied for an 
illegal or unauthorized purpose. The Rev- 
enue Act of 1927 forbade the courts to 
enjoin the collection of any tax imposed 
in that Act and the laws of later years 
have contained the same prohibition. It 
would seem that since property taxes, poll 
taxes and county and city license taxes are 
not imposed by the Revenue Act, the pro- 
hibition of injunctions does not apply to 
these taxes. But there are complications 
in the way. After forbidding injunctions, 
the Revenue Act sets out the procedure 
for payment under protest and recovery 
of taxes, whether they are state, county or 
city taxes. This may imply that the part 
of the section pertaining to injunctions ap- 
plies also to county and city taxes. Yet 
several decisions of 1930 and 1931 strengthen 
the view that injunctions against countv 
and municipal taxes still may be had. Ille- 
gality of the tax has generally been all 
that the North Carolina Court has asked 
before it would exercise jurisdiction. Some 
other jurisdictions have required an _ his- 
torical ground for equitable intervention. 


In many instances however, the only 
remedy is to pay the tax under protest and 
sue to recover it. If administrative review 
is appropriate, the court will insist upon 
it; and in some cases that review may be 
fnal. When property has been erroneously 
valued the exhausting of all available re- 
lief and of review of the administrative 
action by the courts through appeal or by 
certiorart is important. It seems that at 
no stage in this procedure may the tax- 
payer pay and sue to recover. His remedy 
is to have the erroneous valuation cor- 
rected. 













































































If the tax is to be paid and recovered, 
the statutory procedure must be strictly 
iollowed. It is essential that a written 
notice to the collector that the tax is paid 
under protest accompany the payment; 
otherwise it is considered voluntary and 
recovery is barred. Then within thirty 
(ays after the payment and protest, the 
laxpayer must make a written demand on 
the Revenue Commissioner, or on the 
treasurer of the town, or city, or county, 
ta local tax, that the payment be re- 
lunded. If the tax is not refunded within 
tnety days after the demand the taxpayer 
may sue the official from whom it was de- 
manded. Although interest is to be in- 























THE TAX MAGAZINE 


cluded in the recovery, the statute does not 
specify the rate or the time from which it 
is computed. Without such stipulation it 
is likely that the “legal rate,” six per cent 
per annum applies, and is to be computed 
from the date of payment of the tax. 


The complaint should fully set forth the 


facts showing the illegality of the tax and 


the amount of illegal tax collected. 


The prohibition of injunctions carried in 
the Revenue Act has no effect on equitabie 
relief in the federal courts. Whether the 
taxpayer may invoke the aid of equity de- 
pends on whether the remedy at law is 
adequate. And this adequate legal remedy 
must be one available in the federal court. 
From the cases it may be deduced, that 
the federal courts are ready to enjoin a 
tax when it is manifestly illegal and its 
collection would work particular hardship; 
that illegality of a tax alone will not secure 
an injunction; that the North Carolina 
remedy by payment and recovery normally 
is adequate; that administrative or statu- 
tory remedies must be followed before the 
taxpayer goes to the Federal courts. In 
short, a federal court will not enjoin a tax 
when there is an adequate remedy at law, 
and the North Carolina administrative and 
tax recovery remedies are adequate in most 
situations, 


The most disturbing aspect of the pro- 
cedure for tax relief relates to adminis- 
trative remedies. Fragmentary statutes, 
and judicial opinions too properly restricted 
to the point decided make the taxpayer 
experiment in a field where it would be 
for the best interest of the government and 
the taxpayer if the procedure were well 
defined. Once it is established that a par- 
ticular tax may be enjoined or that it may 


be paid and recovered, the procedure is | 


reasonably clear. But before that the tax- 
payer must decide at his peril what ad- 
ministrative aid he must seek and then 
whether he can go to court, and if so, how. 
The statutes providing for each form of 
tax could set out fully the method of con- 
testing that tax and state in what cases the 
legislature intended the question to be re- 
viewed by the courts, and the method of 
bringing the question before the court. 


THE CORPORATION LICENSE TAX 
IN KENTUCKY 


David H. McKinney, Research Assistant, 
Bureau of Business Research, Uni- 
versity of Kentucky 


22 Kentucky Law Journal, December, 1933, 
pp. 223-245 


The Kentucky license tax on corpora- 
tions was first enacted in 1906. It applied 
without distinction to both domestic and 
foreign corporations. Certain designated 
types of corporations were expressly ex- 
empted, namely, foreign insurance com- 
panies of all kinds, “foreign and domestic 
building and loan associations, banks ard 
trust companies, and all corporations which 

are liable to pay a franchise or license 
tax.” The basis selected for the tax was 
the authorized capital stock of the cor- 
poration, and was assessed at “thirty cents 
on each one thousand dollars of that part 
of their authorized capital stock repre- 
sented by property owned and business 
transacted in this State, which shall be 
ascertained by finding the proportion that 
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the property owned and business trans- 
acted in this State bear to the aggregate 
amount of property owned and business 
transacted in and out of this State.” How- 
ever, corporations could pay the rate upon 
their entire authorized capital stock if they 
preferred to do so. 


In 1917 a special session of the General 
Assembly was called for the purpose of 
revising the revenue system of the state. 
Probably the most important change in- 
stituted by it was the creation of a perma- 
nent Tax Commission. The capital-stock 
licenseJWax was increased in rate from 
thirty cents to fifty cents per thousand dol- 
lars of authorized capital stock. 


In 1926 a far-reaching change was ef- 
fected in the basis on which the tax was 
computed. As before the tax applied alike 
to domestic and foreign corporations; but 
instead of using apportioned authorized 
stock as had been done previously, the new 
law was based upon the asset value of the 
corporation’s stock. This was apportioned 
to the state on the basis of property owned 
and business transacted as in the former 
laws and the rate was raised to seventy 
cents a thousand dollars. 


The following modification which was 
the direct outgrowth of several Court de- 
cisions, apparently gross blunders, was also 
incorporated: “A corporation which may 
be liable to pay a special license tax under 
chapter 12 of the Kentucky statutes, will 
not be required to pay the corporation li- 
cense tax provided for herein when such 
special license tax shall be equal to or 
greater than the corporation license tax, 
but when the amount of such special tax 
shall be less than the amount which would 
be due as determined under . this act, 
such corporation shall pay as corporation 
license tax the difference between the 
amount required to be paid as special tax 
and the amount which would be due under 
this act if such corporation were not en- 
gaged in any business requiring a special 
license tax.” By this provision consider- 
able revenue was lost to the state. 


From the cases it is seen that insofar as 
domestic corporations are concerned the 
Kentucky law has always been within con- 
stitutional limits. Even under the original 
law, Kentucky, although basing the tax on 
authorized capital stock, apportioned this 
base according to property and business. 
When viewed in the light of cases brought 
about by the attempted taxation of foreign 
corporations on capital stock, the Ken- 
tucky law appears to have been rather 
chameleon-like as to its constitutionality. 
At.the time of its passage in 1906 it was 
apparently within the bounds of approval 
of the Supreme Court. Later, however, 
the Supreme Court seems to have adopted 
a clear-cut attitude toward the constitu- 
tionality of a state’s right to tax foreign 
corporations on the basis of authorized 
capital stock; that is, a tax levied on the 
entire authorized stock was permissable, 
even though all the stock had not been 
issued, provided it set a definite limit to 
the amount that should be due from any 
corporation; it was not permissable if it 
did not set such a limit. The decision in 
Airways Corp. v. Day, 266 U. S. 71 (1924) 
left the position of the Kentucky tax 
beyond the pale of the Supreme Court’s 
sanction, and was no doubt instrumental 
in bringing about the 1926 amendment. 
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The type of foreign corporation having 
the largest number of license paying con- 
cerns is manufacturing, this type constitut- 
ing nearly one-third of the total foreign 
corporations. This is followed by the 
mineral producers and retail merchandis- 
ing groups, each being over half as numerous 
as the manufacturing group, with whole- 
sale merchandising corporations not far 
behind. In contrast to the approximate 
one-fourth that foreign corporations are 
of the total number paying, this group pays 
approximately one-half of the total tax that 
Kentucky derives from the corporation li- 
cense tax. 













































































Manufacturing corporations pay, as a 
group, a larger amount of tax than any 
other foreign type. The second largest 
amount is ‘paid by the mineral producers 
group. Among domestic corporations, the 
greatest amount of tax is not paid by the 
type most numerous, as in the case of 
foreign corporations; the greatest amount 
is paid by manufacturing corporations. 














































RES JUDICATA IN TAX SUITS FOR 
SUCCESSIVE YEARS 


33 Columbia Law Review, December, 1933, 
pp. 1404-1413 


The primary question in cases where the 
issues are identical is the scope of the prior 
adjudication of the litigated issues. A few 
courts regard this as strictly limited to a 
determination of the applicability of the 
legislative scheme authorizing the tax to 
the particular facts, and hold that a new 
demand, although based on precisely the 
same statutory authority, creates a new 
issue of statutory or constitutional inter- 
pretation. But the weight of authority, 
favors the application of res judicata even 
where a different statute is involved. Of 
course if the legislative scheme is in fact 
materially different, no court will apply 
the rule. 


Some courts have refused to apply the 
doctrine to suits for license taxes in suc- 
cessive years on the ground that since the 
imposition of this type of tax in any year 
results from the conjunction of the statute 
and the nature of the licensee’s activity 
for that year, judicial consideration of new 
activity would thereby be precluded. It 
would seem that where the facts involved 
are not identical, the party seeking to sup- 
port the tax should not bear the burden of 
coming. forward with evidence of a ma- 
terial change. 


Where it is conceded that res judicata 
applies to tax suits for successive years, a 
further question arises as to what consti- 
tutes a conclusive prior adjudication of an 
issue. In Tait v. Western Maryland Ry. 
Co., 289 U. S. 626 (1933) the Supreme Court 
said: “The petitioner may not escape the 
effect of the earlier judgment as an estoppel 
by showing an inadvertent or erroneous 
concession as to the materiality, bearing or 
significance of the facts, provided, as is the 
case here, the facts and the questions pre- 
sented on the facts were before the court 
when it rendered its judgment.” How- 
ever, it would seem that where not only 
was the issue conceded but the facts upon 
which the issue was based were not before 
the court in the prior suit, the matter is 
not res judicata. Where the judgment re- 
lied on is a judgment of a state court, the 
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federal courts will give it no more con- 
clusive effect than such a judgment would 
have had in the courts of the state in 
which it was rendered. But a judgment 
of a Federal court as to state taxes ef- 
fectively forecloses the issues decided 
therein in a subsequent state court action 
for another year, even though the courts 
of the state whose taxes are involved do 
not normally apply the doctrine of res 
judicata. 


the recent case of North American Oil Co, 
v. Burnet, 286 U. S. 417, 52 Sup. Ct. 615 
(1932). 


Under the 1921 Revenue Act a net loss 
was allowed to be carried forward for the 
succeeding two years. Under the Act of 
1932, the relief was limited to the first 
succeeding year. Now, under the National 
Industrial Recovery Act, even that relief 
has been abolished. Now, the fact that 
the taxable year is a mere fiction imposed 
as a rule of necessity, will become a matter 
of common realization. 


Recognition that the taxable year is a mere 
rule of practical necessity, and that it is 
important to take the sting out of it, ap- 
pears in the income tax laws of our states 
and of foreign countries. Besides the 
method of carrying forward net losses, 
another method, that of basing the tax 
assessed in each year on the average in- 
come of the three preceding years, ha; 
been used. Under the Finance Act of 1926, 
England abolished the averaging system 
and in its stead net losses were permitted 
to be carried forward for six succeeding 
years. Later, moreover, the indefinite 
carry-forward of depreciation introduced 
in 1907 was made completely effective un- 
der the new system, by a provision that, 
to the extent to which net losses cannot 
be given effect in the six succeeding years 
on account of depreciation allowances in 
those years, to that extent they may be 
carried forward to all the following years 
of assessment. The result of this provi- 
sion is that depreciation is deferred until 
there are profits unabsorbed in any other 
way from which to deduct it. So deprecia- 
tion should be treated. The direction of 
the “going” or the future profits and losses, 
must be taken into consideration. 


For the same reasons, under our own 
tax laws, deferment of net losses to profit 
periods must be permitted; for, since in- 
come has been held to mean “gain” or 
“profit,” there can be no taxable income 
unless all the costs are deducted. 


Most courts in considering the question 
of the applicability of the doctrine to tax 
suits for successive years confine their 
attention to an inquiry regarding the pres- 
ence or absence of the technical essentials 
of res judicata, and some cases have in- 
timated that any further consideration is 
a matter for legislative, not judicial action. 
This, however, would seem to be an ex- 
aggeration of the importance and the 
rigidity of the doctrine. Res judicata is 
itself merely a rule of policy based on the 
interest of the community in a conclusive 
termination of litigation and the right of 
the individual to be protected from vexa- 
tious demands. The interest of the com- 
munity can hardly be considered as enhanced 
by the foreclosure of an issue of taxability 
against the government, or the inequality 
of taxation which results from subjection 
of a few taxpayers to, or their exemption 
from, a tax by a prior adjudication whose 
subsequent overruling has resulted in a 
change of administrative practice. Nor 
does protection of the individual rights 
demand application of the rule. 


NET LOSSES AND THE TAXABLE 
YEAR 


George T. Altman, of the Chicago Bar 


28 Illinois Law Review, December, 1933, 
pp. 525-535 


The idea of a going concern means con- 
tinuation through future years, be they 
good or bad. The concept of the taxable 
year, on the other hand, means a section 
of time, without any regard to the losses 
of the past or the possibilities of realiza- 
tion in the future. This anomaly of the 
taxable year, dependent for its force upon 


MULTIPLE TAXATION: THE IMPLI- 
CATIONS OF BURNET v. 


the tl f th i t eames 

1e theory o e going concern, yet re- ‘ 

fusing to recognize the direction in which |47 Harvard Law Review, December, 1933, 
the concern is going, has caused much pp. 307-315 


argument, and no little sophistry, in the 
courts. 


If no unit of time were specified for 
which the profits were to be totaled, it 
would never be possible to arrive at a 
total of profits to which the tax is to be 
applied. To specify a unit of time, yet 
to leave the income of that unit open to 
endless adjustment, is not to specify a 
unit of time at all. If a loss is suffered in 
1930 and a recovery of damages had in 
1950, to say that the recovery is not in- 
come in 1950 but a reduction of loss in 
1930, is to leave the year 1930 open for 
adjustment until 1950. Such a procedure 
would break down the whole system of 
income taxation by making the outcome 
of each year’s business forever uncertain. 
It would, moreover, make any Statute of 
Limitations impossible. The only practi- 
cal alternative is to consider the year 1930 
closed for all purposes and to hold that 
the recovery in 1950 is a gain in 1950. That, 
precisely, the Supreme Court decided in 


That the due process clause of the Four: 
teenth Amendment is often utilized by the 
Supreme Court to make itself the ultimate 
arbiter of the fairness of state legislation, 
has long been apparent. Seldom has this 
been more vividly exemplified than in the 
recent decision of Burnet v. Brooks, 2 
U. S. 378 (1933), in which the Court upheld 
the validity of Federal taxation under cir- 
cumstances almost identical with those in 
which it had previously declared state tax- 
ation unconstitutional. A citizen of Great 
Britain died domiciled in Cuba, owning 
securities, which were physically present 
in New York City, comprised of stock in 
a foreign corporation and both foreign 
and domestic bonds. The Supreme Court 
held that the words of the Revenue Act 
were broad enough to warrant taxation 0 
the securities, and that, so interpreted, the 
statute was constitutional. Five years ag° 
this decision, at least in its constitutional 
aspects, would have been accepted as 4 
matter of course. But in the interim the 
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i , oe 
®ourt has shown such consistent hostility 
»ward multiple taxation of credits by the 
Mates that the conclusion reached in this 
se seems Startling. 
© Until the early part of the present cen- 
ry, double taxation by the states was 
Bommonly thought to involve no violation 
™{ the Federal Constitution. But the in- 
stice of the situation became so apparent 
hat the Supreme Court was moved to act; 
3, a noteworthy succession of cases, pref- 
ced by Union Refrigerator Transit Co. v. 
‘entucky, 199 U. S. 194 (1905) and cul- 
Giinating in First National Bank of Boston 
, Maine, 284 U. S. 312 (1932), one form of 
multiple taxation after another was de- 
lared invalid. The starting point was the 
olding that the doctrine of mobilia 
equuntur personam gives a state no juris- 
fiction for tax purposes over tangible per- 
sonalty owned by a domiciliary, but 
permanently situated beyond its borders. 
fot until 1930, however, did the Court 
onvince itself that the Constitution like- 
vise protects intangibles against double 
axation. The opinions talk loosely of the 
itus of intangibles; from the determina- 
ion that this was at the domicile of the 
pwner, the result followed logically enough 
hat no other state had jurisdiction to tax. 


Burnet v. Brooks effectively destroys the 
oundation upon which this reasoning is 
based. The Court continued to talk of 
ack of “jurisdiction” as the basis of the 
tate tax cases, but it is obvious that the 
erm was not used as ordinarily inter- 
preted in the conflict of laws, but rather 
bs meaning that, in the Court’s opinion, 
he states were without constitutional 
power to tax. In this light, the decisions 
appear as judicial legislation designed to 
prevent a highly undesirable economic sit- 
ation, and are not controlling as prece- 
lents in the field of international multiple 
axation, where entirely different practical 
onsiderations are paramount. While this 
leads to the logically confusing conclusion 
hat the limitation upon the states’ power 
ontained in the due process clause of the 
Fourteenth Amendment is broader than 
hat imposed upon the Federal Govern- 
ment by the identical words of the Fifth, 
the court has previously recognized that 
such a distinction is required by the dif- 
erent considerations involved in interstate 
and international relations. 


The serious economic problem raised by 
Burnet v. Brooks is aggravated by the 
probability that financial stringency will 
cause the states to take advantage of the 
decision to impose a similar tax on the 
intangibles of non-resident aliens located 
within their borders. At least one state, 
Massachusetts, has already done so. Whether 
such state action will be sustained as con- 
Stitutional defies prediction. If the Su- 
Preme Court maintains its fiction that the 
inherent taxing powers of the Federal and 
‘tate governments are different, it may 
distinguish Burnet v. Brooks on this ground 
and, relying on the interstate cases, hold 
that the state is without “jurisdiction” to| Federal estate tax—Decedent, donee of 
'ax. Such a decision would be justified by |a general power of appointment, exercised 
he policy against multiple taxation and/it in favor of his daughters who would 


at the same time would not impede the 
treaty-making power of the United States. 
On the other hand, in a realistic sense 
there is no distinction between the state 
and Federal taxing powers in this situation, 
because a tax by either must rest on the 
territorial location of the property and the 
protection afforded it. Since the present 
decision is final proof that the cases find- 
ing a prohibition against multiple taxation 
in the Fourteenth Amendment are based 
primarily on the unique interrelationship 
of the states in the Federal system, there 
would seem to be no necessary constitu- 
tional limitation where the domiciliary 
jurisdiction is a foreign country. 

If the state statutes are sustained they 
will serve to- intensify the already press- 
ing need for international action. While 
the variance among the tax systems of the 
world is great, there would seem to be no 
insuperable difficulty to securing treaty 
agreements upon inheritance taxation, fa- 
voring the domiciliary jurisdiction for in- 
tangibles and the jurisdiction of situs for 
tangibles. 



































CASE COMMENTS 


Evasion of surtax—P, a coal sales com- 
pany, owned almost entirely by A and his 
wife, bought almost all of its coal from X 
company, also owned by A. Prompt pay- 
ment for these purchases was never re- 
quired. Overdrafts were permitted A by 
P company which also accumulated a sur- 
plus and security investments although its 
charter did not authorize security opera- 
tions. The Revenue Act of 1921 provided 
for a tax on corporate surplus accumulated 
to evade surtaxes and raised a presump- 
tion of this intent from an unreasonable 
accumulation. Held, in a suit by P com- 
pany to recover such tax, that with ref- 
erence to the security investments, the 
federal government may not question as 
ultra vires an act of a state corporation. 
Since the surplus accumulated is no 
greater than the accounts payable, it can- 
not be said to be unreasonable. Both an 
unreasonable accumulation and an intent 
to evade must be shown. R. C. Tway Coal 
Sales Co. v. United States, 3 Fed. Supp. 668 
bot D. Ky.), Col. L. Rev., Dec., 1933, p. 
1454. 


Exemptions—A purely mutual fire insur- 
ance company began writing term insur- 
ance at fixed premiums, to the extent of 
about 10% of its business. The tax com- 
missioner assessed upon its net income the 
corporation income tax although mutual 
fire insurance companies were exempted 
from the statute. Held, that since 10% 
of the business tonsisted of term insurance 
the company was not a mutual insurance 
company within the meaning of the act. 
Baltimore Equitable Society v. United States, 
3 Fed. Supp. 427 (Ct. Cl. 1933), cert. de- 
nied, Oct. 9, 1933, Harv. L. Rev., Dec., 
1933, p. 361. 
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have taken the property under the will of 
their grandfather, the donor, had not the 
power been exercised. /Jeld, that the prop- 
erty passing under the general power of 
appointment was part of the donee’s gross 
estate for tax purposes. Wear v. Commis- 
sioner of Internal Revenue, 65 Fed. (2d) 665, 
Geo. Wash. L. Rev., Nov., 1933, p. 120. 
Decedent had transferred property to 
himself and to A and B as successor trus- 
tees, in trust to apply the income to the 
maintenance of C, who would eventually 
receive the corpus. If C predeceased the 
settlor the corpus was to revert to the 
latter, or if C died intestate after the set- 
tlor’s death, without children or descendants, 
the property was to go to the then heirs 
of the settlor. A deficiency was assessed 
for failure to include this property in the 
gross estate of the decedent as “. . . in- 
terests ... of which the decedent has... 
made a transfer, or... trust, ... intended 
to take effect in possession or enjoyment 
at or after his death...” The petitioner 
sued for redetermination of the deficiency, 
and judgment in his favor was, on appeal, 
held, affirmed by a divided court. Helver- 
ing v. Duke, 54 Sup. Ct. 95, aff’g. 62 F. (2d) 
1057, Col. L. Rev., Dec., 1933, p. 1455. 


Federal taxation of state instrumentalities 
—Customs duties may be levied under the 
power of Congress to regulate foreign com- 
merce, and the fact that they are inci- 
dentally taxes will not render the levy 
invalid. Board of Trustees of the University 
of Illinois v. United States, 289 U. S. 
54 Sup. Ct. 443, St. John’s L. Rev., 
1933, p. 181. 


“Money on hand”—H made loans through 
his New York banks. The notes given for 
the loans were due on call or demand. D, 
trustee, insisted that the notes were sub- 
ject to ad valorem taxation under the state 
revenue laws as “money on hand or on 
deposit not otherwise assessed in this 
state.” Held, that the notes were not as- 
sessable as “money on hand or on deposit.” 
Hedges v. Shipp, 62 S. W. (2d) 49, Tenn. 
L. Rev., Dec., 1933, p. 64. 


Privilege tax—Pursuant to a Mississippi 
statute, the city of Greenwood levied a 
flat-rate privilege tax upon cotton brokers. 
A small proportion of the cotton bought 
by P, though intended for ultimate ship- 
ment to foreign customers, was not con- 
signed to anyone outside the state, but was 
placed in storage in Greenwood for with- 
drawal and sale at P’s direction. Held 
that the tax was valid as applied to pur- 
chases made by P without specific destina- 
tion outside the state. Chassanoil v. City 
of Greenwood, 148 So. 781, Yale L. Jour., 
Dec., 1933, p. 337. 


Tax waivers—The Revenue Act of 1924 
held not to prohibit the taxpayer and the 
Government from consenting, after the ex- 
piration of the statutory period on assess- 
ment or collection, to a later assessment 
or collection of taxes. McDonnell v. United 
States, 53 Sup. Ct. 410, Pacific Coast Steel 
Co. v. McLaughlin, 53 Sup. Ct. 422, 333 C.C.H. 


oe 


Dec., 





| Wash. L. Rev., Nov., 1933, p. 64. 
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Date of 
Original Law 


Country 


Title of Tax 





Australia (Com-} Oct. 18, 1922..... 
monwealth). | 


Austria........| Aug. 5, 1924.... 


Belgium.......| Oct. 29, 1919 


Br. India... .. March 5, 1922....| In 


Canada..... Sept. 20, 1917.....} In 


Czechoslova ia.| June 15, 1927... 





Danzig... March 27, 1926.... 





Denmark......| April 10, 1922.. 





Estonia. . . April 12, 1920 


France..... Oct. 15, 1926 


Finland.... | Dec. 5, 1924. 


Germany......| Aug. 10, 1925..... 


Great Britain. .| Aug. 8, 1918... 


Greece April 1, 1919..... 








Hawaii... At. 44, 1932... <. 


XXIV, 








Law No. 


1922. 


Hungary. . 


Italv..... Oct. 16, 1924 


Japan..... July 31, 1920.... 


March 27, 1926... 








merce, Department of Commerce, - Washing 


1A general “patente” tax is levied aunually on national companies at the 
rate of 2.5% per mille of paid-in capital; foreign companies pay a fixed annual 


Koerperschaftsteuer.. 





Corporations | Basis of Tax 


Liable 





Income Tax........ 





Tax Professionnelle. . 


come Tax... 


come War Tax.... 





Profits Tax....... 


Koerperschaftsteuer.. 


Income and Profits 


ax. 


Income Tax........ 


Commercial and In- 
dustrial Profits Tax. 


Income Tax........ 


Koerperschaftsteuer. . 


Income Tax........ 


Net Income Tax... .. 





Income Tax........ 


Corporation Tax.... 





Tax on Income from 


Movable Property. 





Income Tax........ 


Business Profits Ta> 


ion, & C., se 5 


OR cin acd 


Net profit (pre- 
vious year). 





cents. 


profits. 








All........| Net profits.. .. 






Net profits... . 





Net profits... . 


Net income. .. 








All........] Net income... 


All 
ERs ie eines 


Net income... 







Net profits... . 








‘| oe 
[| ee ee 


Net income... 





Net income... 





Al... Net income... 


Net income 
over 300,000 
drachmas. 


All, except 
national 
shipping 
and _ tobac- 
co compan- 

ies. 


All........] Net profits... . 





Undistributed| Graduated tax up to 


13.54% 


o7 
= Oe eR te SA 
20%, 


Graduated 4.5-32.4%. . 


Graduated 0.4-20%.... 


20% (10-30% on G. m.}............. 


yee ere 
PRO foes S eskia th 


TAXATION OF CORPORATE INCOME AND PROFITS IN THE LEADING COUNTRIES OF THE WORLD 


(From table * by Walter Jaeger, Joseph Barkmeier, Marino Ramirez, Division of Commercial Laws, U. S. Bureau of Foreign and 





Rate of Tax 








9.90% (domestic) 11% 
(foreign). 





(Increased by 
25% surcharge). 


March, 1934 








Surtax 







11.4% of tax. 










10% of tax. 














Supertax 6.25% 
on incomes over 
20,000 rupees 
(Increased by 
25% surcharge), 





Wee 8 Seeee nds Fee ee. 












(industrial) 10% 
(others). 






Graduated 6-20%...... «obec. c ccc cece 


















22% fres. on kelow 800 
frcs. to 6,750 frcs. be- 
low 50,000 frces. over 
50,000 fres. 15%. 


H., but never in ex- 
cess of 20% of gross 
income). 





Graduated 2-6%. 












Graduated % to 
6% (Emergency 
tax levied on in- 
come). 





Fixed amounts of tax,|......... 


























All........| Net income... 


Net profits... . 


Net profits... . 







Certaincate-| Net profits... . 
gories ex- 


empt.? 


tax of 25,000 drachmas instead. Declarations for this purpose are made in 


April of each year. 





Graduated 16 to 30%. .|..............- 


















5% resident, 10% non- 
resident. 


* The official tabulation (eight mimeographed pages, 10% by 8 inches) may be obtained from the Bureau of Foreign and Domestic Com- 
Ask for G. L. No. 68, dated January 26, 1934. 


3 Exempted are iron and steel manufactures, business on stock or produce 
exchanges, mining, sale or manufacture of agricultural products, etc. 












Excess profit tax 
on amount ex- 
ceeding 10% but 
not 20% of cap- 

ital 4%; from 20 

to 30% rate 1s 

10%. Exceeding 

30% rate 20%. 
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Lithu 


Phili 
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Polat 


Port 


Rum 
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Tax. 













Lithuania..... : .....| Commercial, Indus- 


Profit Tax. 
















Netherlands. . . 
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Country Date of Title of Tax Corporations 
Original Law Liable 


I atvia........|Dec. 28, 1920.......] Trade and Industry} All.... 


Firms keep- 
trial and Trade}! ing books. 


Firms not 
| keeping 
books. 


Luxemburg....| Nov. 26, 1927..... Income Wax... 6. .cW A... oe 





SHR Companies’ Profits} Branch of 












Basis of Tax Rate of Tax Surtax 




















Progressive from 5% on} 50° ¢ of tax. 
net profit of 3% of 

capital to 12% on net 

profit exceeding 20% 

of capital. 


Net profit. ... 
















Excess of gross} 15%. ......... 
profit over 
I %. 

Gross profits 

above 2,00C€ 

lits. 












Peogressive from 2 t0).. 2: ......4 6055 2. 
20%. 











Net income. ..] Progressive 1-9%...... 60% of tax. 
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T Pax. foreign. 
+S Dutch... ..<..: Distributed) 9.05%... ... 
| 
Vv profits. 
). Netherlands July 7,. 1925... ...<) Gompany Tax:.......:AM.........] Net profits... ...1 1094-407, surcharge. 21... + jeasiesencees 
East Indies. 
New Zealand...| Aug. 28, 1923. ....| Landand IncomeTax.} All........] Net profits... .] 3 to 22146%...........] 30%. 
(+ 
Norway.......| July 13, 1921.....| Income Tax........| Branch of] Assessed in-| 25% 
LO foreign. come. } 
‘y Norwegian..| Net income. ..| 6%%..................| 8% of undistrib- 
n- uted earnings. 
Philippine March’ 7, 1919... ..) Income Tax. ........4 AH. ... Net profits... . 
Islands. 
Poland: .s:.-. 3) Age SO) T925.........|, ANCOME Tax: - 05.005] A. s os gods Net imconie...:| Up te2s%. 2.50.6 ..4s 
Portugal... 2% April 13, 1929.....| Commercial and In-| All........| Average quot- 
dustrial Profits. ed price of 
| shares for pre- 
| ceding year. 
Rumania......} April 1, 1923......] Income Tax........] All........| Net profits....| 10%.................| Graduated tax on 
net profitsabove 
10%. 
Spain. ........] Sept. 22, 1922.....] Income Tax........} All. .......| Profits on cap-| Progressive 5.50 on 0 toj........ 
ital invest-| 5% of income to capi- 
ment. tal up to 17.25% on 
25% and over. 
| 
Sweden: .....:{ New. 19, 1920... ». income Cds ......2501 A... Profits and, Progressive from 3 tl... 0565 saci 
property. 15%. 
U. of South | Act No. 40, 1925. .| Income Tax.........| All’........] Net profits.... 
Africa. 
United States..| Sept. 8, 1916...... RevcGaise Nicsee os 2 rR soso cra PO ECONO i tl Pg ons eo = Se a eo cole tials oes area ew 
Yugoslavia... | Feb: 7, 925... .. ..) Yncome fax.......-.1 A......4) Netprottte. «92%. 26.5.2 ac. se 5] OR 2 te 139, 
according to 
| | | percentage of 
profits to in- 
a | | | vested capital. 
“Private companies” as defined by the Income Tax (amendment) Acts amount subject to supertax. Gold mining companies pay a tax of 20% and 
No. 28 of 1932 and No. 31 of 1933 are also subject to the supertax rate of diamond mining companies 15%. 
Lshilling and as many five-hundredths of a penny as there are pounds in the 
tax 
hd Corporation Income Taxes in Central America and Brazil."—A flat tax of 6 per cent is levied on net income. 
an South A ; Chile.~—Net income is subject to tax at rates graduated 
ap- ou merica , 
20 autos ; : from 6 per cent on incomes not exceeding 10,000 pesos to 
> is A separate tabulation is devoted to corporation income 10 per cent on those exceeding 50,000. In addition there 
fing taxes levied by Central American and South American is a surtax of 6 per cent when income is not distributed to 
. countries. A summary of the South American taxes on natural persons. Foreign companies are subject to an 
, corporations as indicated by the table follows: additional tax of 6 per cent on net income earned in Chile. 
ae Argentine—A tax of 5 per cent is levied on net profits Columbia.'—The tax is on net income of corporations 
~ earned in Argentine, with a surtax on total net incomes earned in Columbia and is graduated from 1 per cent to 
over 10,000 pesos: from 0.36 per cent on incomes from 8 per cent. 
duce 






10,000 to 17,500 pesos, and 7 per cent on incomes of 
250,000 pesos and over. 


——_—__.. 





1Act of January 19, 1932. 








2Decree No. 16581 of Income Tax Law, Sept. 4, 1924 and Law 
4783 of Dec. 27, 1923. 

3 Decree Law 755, Dec. 16, 1925. 

4Law 64 of Nov. 12, 1927. 
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Costa Rica’"—The basis of the tax is net income and 
profits after certain deductions. A % per cent “Charity” 
tax is imposed, and in addition a “Cedular” tax on a gradu- 
ated scale: 60 colones between 10,000 and 20,000 colones 
to 30,000 colones on incorhes of 500,001 colones and over. 


Cuba."—The basis of the tax is net income and gross re- 
ceipts of foreign countries in certain cases. The rate is 
10 per cent. 


Ecuador.’—An 8 per cent tax is imposed on net income 
of agencies and branches of foreign companies whose 
shares are not put into circulation. 


Guatemala.*—All corporations are taxable at 5 per cent 
on net income. 


Haiti."—The corporation net income tax is 5 per cent on 
incomes up to $10,000, and above that amount the rate is 
6 per cent. 


Mexico.”—All corporations are subject to tax on net in- 
come. Taxable income is obtained by applying a table of 
percentages, based on the nature of the business, to gross 
income. The rates are as follows: On incomes between 
10,000 and 100,000 pesos, 1 per cent to a maximum of 5 per 
cent on incomes over 50,000.01 pesos or over; on incomes 
over 100,000 pesos, 2 per cent to 12 per cent. 


Panama."—The income tax on corporations is based on 
monthly receipts at rates as follows: 0.50 balboas on re- 
ceipts between 50 and 65 balboas to 50 balboas on receipts 
over 1,500 balboas. 


Paraguay.“—All corporations are taxable on income dis- 
tributed to partners or shareholders at the following rates: 
3 per cent when income does not exceed 6 per cent of 
capital to 5 per cent when income exceeds 12 per cent of 
capital. Corporations which earn no income or one less 
than 4 per cent must pay 3 per cent of 4 per cent of capital. 


Peru.—All corporations are subject first to a progressive 
income tax“ on income in excess of 10 per cent net annual 
on capital invested. On net income over 1,000 pounds to 
2,000—1 per cent to 7 per cent on 7,001 pounds or over. 
This is applied when the entity does not indicate persons 
(“socios” to whom it distributes its income). Agencies of 
foreign companies are similarly liable when members of 
the entity reside abroad and therefore do not pay the basic 
tax on their income. All corporations are also subject to 
the Patent Tax“ at 7 per cent on net income. 


Puerto Rico."—A uniform rate of 12% per cent on the 
net income of all corporations is imposed. 


Salvador.“—All corporations are taxable on the basis of 
net income at rates ranging from 2 per cent up to 1,000 
pesos to 6 per cent on incomes over 8,000 pesos. 

The following countries have not enacted income tax 
legislation: Dominican Republic, Honduras, Nicaragua, 
Uruguay and Venezuela. Bolivia levies an income tax on 
individuals only. 





Court Decisions 
U. S. Supreme Court 


Automobile Accessory Taxes—Refunds. — The decision 
of the Commissioner under Section 424 (a) (2) of the 1928 
Act, relating to refunds of automobile accessories taxes, 
is subject to review by the courts. Where suits for refund 
of such taxes are instituted, that section makes the right 
to a refund depend on an additional element, namely, that 
the taxpayer has not collected the tax, directly or indirectly, 
from the purchaser, or if he has so collected it, that he has 
returned it. The courts in adjudicating such claims are 
to regard this additional element as a matter to be shown 
by proper allegation and to be established by appropriate 
proof. The provision requiring such proof is not uncon- 
stitutional when applied to a suit for refund of taxes paid 


5 Law 2 of Nov. 28, 1914. Decree 40 of Nov. 15, 1931. 
6 Military Order No. 463 of Nov. 13, 1900 (Law of Jan. 29, 1931). 
™Law of Dec. 27, 1927. 

8 Decree 692 of Sept. 10, 1908. 

® Law of Sept. 23, 1932. 

1 Law of March 18, 1925. 

1 Law No. 34 of Feb. 13, 1933. 

122Law of Sept. 11, 1931. 

1% Law 5574 of Dec. 11, 1926. 

44 Decree of June 26, 1855. 

% Law of Aug. 6, 1925. 

% Law of July 18, 1918. 
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before the effective date of that section. In No. 171 the 
evidence was conflicting as to who bore the taxes, and the 
case is remanded to the Court of Claims for a new trial 
and full and specific findings. In No. 196 the Court holds 
that the judgments of the District Courts in three suits 
must be reversed because of insufficiency of special findings 
by those courts. In No. 329 there was neither allegation 
nor proof that the tax was not collected by plaintiff from 
the purchasers or that after so collecting, it had returned 
the tax tothem. The decisions in these cases are reversed 
and remanded to the District Court with directions to set 
aside the findings and sustain Commissioner’s motions to 
dismiss, but without prejudice to the right of the District 
Court in its discretion to permit amendments to the peti- 
tions.—U. S. Supreme Court in The United States v. Jeffer- 
son Electric Manufacturing Company [No. 171]. American 
Chain Company, Inc., v. Robert O. Eaton, Collector, etc. [No. 
196]. C. F. Routzahn, Collector, etc., v. Willard Storage Bat- 
tery Company [No. 329]. 

This decision reversed the following lower court de- 
cisions: Court of Claims, 38 Fed. (2d) 139; Circuit Court 
of Appeals, 63 Fed. (2d) 783; District Court, 58 Fed. (2d) 
246, 248; Circuit Court of Appeals, 65 Fed. (2d) 89. 


Federal Estate Tax.—Testator left income of estate to 
daughter for life, remainder being left to charitable institu- 
tions if she died without issue. Prior to testator’s death 
the daughter underwent an operation which rendered her 
incapable of bearing children. The court holds that evi- 
dence of such fact was admissible and finds on the basis 
of such evidence that the value of the remainder is de- 
ductible from the gross estate of the testator—Supreme 
Court of the United States in The United States v. Provident 
Trust Company, as Administrator of the Estate of George 
Theodore Roberts, Deceased. No. 224. Oct. term, 1933. De- 
cision of the Court of Claims, 2 Fed. Supp. 472, affirmed. 


Appellate and Lower Courts 


Basis for Property Acquired by a Wife as Gift from Hus- 
band, Now Deceased, Made in Contemplation of Death.— 
Under the 1926 Act the basis of property acquired by a 
wife from her husband as a gift, six months before his 
death, in contemplation of death,-is held to have been the 
value at the date of his death as appraised for the purpose 
of the Federal estate tax, such being held to have been 
the value when acquired, as provided in the 1926 Act. 

The Court approved the rule in Art. 1594, Reg. 69, which 
was interpreted to mean that property transferred in con- 
templation of death, like property acquired by bequest, 
devise, or inheritance, shall for the purpose of computing 
the gain or loss from sale, be deemed to have been “ac- 
quired” as of the date of its appraisal for the purpose of 
the Federal estate tax.—Court of Appeals of the District 
of Columbia in Mrs. Lettie Snyder v. Guy T. Helvering, Com- 
missioner of Internal Revenue. No. 6012. Decision of the 
Board of Tax Appeals, 27 BTA 1285, reversed. 


Basis for Gain or Loss on Sale of Securities Distributed 
under Testamentary Trusts.—Where securities were in 1926 
distributed to petitioner as remainderman under testa- 
mentary trusts created in 1915, it is held that he acquired 
the securities at the date of the testator’s death and that 
their value at that date is the basis for gain or loss on sale 
in 1927. Brewster v. Gage, 280 U. S. 327, holding that a 
residuary legatee acquired property under a will at the 
date of the testator’s death, is held equally applicable to 
a remainderman, whose interest vested upon the death of 
the testator, even though possession was to be postponed 
for an indefinite period.—U. S. Circuit Court of Appeals, 
Seventh Circuit, in Farley Hopkins v. Commissioner of In- 
ternal Revenue. No. 5031. Oct. term, 1933, Jan. Sess., 1934. 
Decision of Board of Tax Appeals, 27 BTA, affirmed. 


Business Expense.—If not appearing from the evidence 
that petitioner’s activities in writing and publishing books 
was conducted for a livelihood or profit, such activities did 
not constitute a trade or business and expenses in con- 
nection therewith are not deductible for the years 1924 to 
1927. Petitioner was a wealthy individual who for twenty 
years had engaged in writing books as a hobby without 
realizing any income therefrom. Though some books were 
put on sale the proceeds were negligible—Court of Appeals 


(Continued on page 142) 
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Proposed Law to Control Tax Fees 


NY TAX fee or compensation would be limited to 

$5,000 or 20 per cent of the amount recovered or 
allowed, whichever is the smaller, if H. R. 8170, intro- 
duced in the House by Congressman James E. Ruffin of 
Missouri and now before the House Committee on 
Judiciary, is enacted. 


The bill, according to its stated purpose, has as its 
objects the protection of the United States against fraud 
and imposition in connection with claims for money, the 
prevention of the exaction of extortionate fees from claim- 
ants of money owed by the United States, and the suppres- 
sion of improper practices in the division of fees for 
services in connection with such claims. To effect this 
consummation the following enactment is proposed: 


That no agent or attorney shall be recognized or allowed to represent 
any claimant or applicant before any executive, administrative, or 
judicial tribunal or officer (a) in proceedings for the adjudication, allow- 
ance, or determination of any claims upon the United States for the 
payment of money, either directly or by proceeding formally against 
any of its officers, or (b) in proceedings to reduce or determine the 
amount of any sum or sums payable to the United States, in respect 
of taxes or otherwise, as assessed to or declared by said claimant or 
applicant, until a written contract has been made between such agent 
or attorney and the claimant or applicant whom he is to represent and 
a certified copy of such contract, together with certified copies of all 
other contracts which may entitle said agent or attorney to receive 
additional compensation for such claim or demand, has been filed with 
the tribunal or officer before which the proceedings are instituted. Such 
certified copies shall be preserved by such tribunal or officer and shall 
be made available for public inspection. Such contracts shall set forth 
in full the services which such agent or attorney has rendered or is to 
render and the compensation he has received or is to receive therefor, 
and shall stipulate that no fee or compensation of any sort is to be 
received by such agent or attorney except that provided for in the 
written contracts. But such contracts shall not preclude an adjustment 
of the compensation by the appropriate tribunal or officer in accordance 
with the provisions of section 2 of this Act. 

Sec. 2. No agent or attorney who is engaged or retained for the 
investigation, preparation, or presentation of any claims or demands 
described in section 1 of this Act, or the pursuit of any civil remedy 
therefor, shall demand, withhold, receive, or contract to receive any 
fee or compensation for his services exceeding in the aggregate $5,000 
or 20 per centum of the amount recovered or allowed upon the. claim 
or demand, whichever shall be the smaller, where such fee or com- 
pensation, or the amount thereof, is directly or indirectly conditioned 
upon the recovery or allowance of such claim or demand, or upon the 
amount of such recovery or allowance: Provided, That if a claim or 
demand has been completely disallowed, a charge not exceeding $50 
may be made: And provided further, That upon written application 
to the executive, administrative, or judicial tribunal or officer passing 
finally upon a claim or demand, such tribunal or officer may, for 
appropriate reasons set forth by an order in writing, allow compensation 
in such amount as the tribunal or officer shall deem just and equitable, 
regardless of the foregoing limitations in this section. 

_ Sec. 3. No agent or attorney who is engaged or retained for the 
investigation, preparation, or presentation of any claims or demands 
described in section 1 of this Act, or the pursuit of any civil remedy 
therefor, shall by himself or by or in the name of another person, either 
before or after proceedings are begun, promise or give, or procure ta be 
promised or given a valuable consideration to any person as an induce- 
ment to or in consideration of such person’s aid, advice, or assistance 
in having such attorney engaged or retained in connection with such 
claim or demand. But this section does not apply to an agreement, 
duly filed with the tribunal or officer, between attorneys or agents for a 
division of professional services or responsibility to the client. 

_ Sec. 4. Any attorney or agent who violates any provisions contained 
In section 2 or section 3 of this Act or who knowingly attempts to 
evade the requirements of any section of this Act shall be deemed guilty 
ot a misdemeanor and upon conviction thereof shall be fined in any 
sum not exceeding $1,000 or imprisoned for a term not exceeding one 
year, or both, and within the discretion of the court may be disbarred 
tor a period not exceeding ten years from practice before all tribunals or 
officers engaged in the adjudication, allowance, or determination of 
claims or demands governed by this Act, and shall forfeit all compensa- 
tion for services in connection with the claim or demand to which his 
misconduct relates. 

Sec. 5. This Act shall be construed as supplementing but not as 
Superseding any laws now in force governing the relations of attorneys 
or agents to their clients or principals in special classes of cases. 


Sec. 6. This Act may be cited as the “Fraudulent and Excessive 
Claims Act.” 


Congressman Hatton W. Sumners of Texas is the author 
of a bill (H. R. 8046) which provides a penalty of not 
exceeding $5,000 or imprisonment for a term of not more 
than five years for the knowing or willful presentation of 
any false written instrument relating to any matter within 
the jurisdiction of any department or agency of the Gov- 
ernment with intent to defraud the United States. 


80 Per Cent Tax on Excessive Compensation to 
Corporation Executives Proposed 


er grates acs aaa of corporation funds by means 
of excessive salaries and bonuses to executives is the 
target of an amendment to the Revenue Bill offered by 
Senator Thomas P. Gore of Oklahoma. 


The amendment provides that total salaries and bonuses 
exceeding $75,000 per year shall be subject to an 80 per 
cent tax and that such excesses shall not be deductible by 
corporations in computing income tax liability. 


Senator Gore’s amendment was made on February 28, 
the day after the Federal Trade Commission’s report to 
the Senate on salaries and bonuses paid to corporation 
executives was revealed to the public through the press. 

Indications are that a serious endeavor will be made in 
the Senate to otherwise modify the House Bill. 

Senator Borah has prepared three amendments which, 
it is expected, will be offered when the bill reaches the 
floor of the Senate. These proposed changes would have 
the following results: (1) Make inclusive in taxable income 
dividends received by any corporation from another tax- 
able corporation; (2) Disallow all credits and deductions 
on account of taxes paid abroad by foreign subsidiaries of 
domestic corporations; (3) Prohibit the filing of consoli- 
dated returns. 

The last two proposals are in harmony with recommen- 
dations of the House Subcommittee on Tax Revision which, 
on advice of the Treasury Department, were not followed 
in the Ways and Means Committee draft of the bill, and 
were not added by the House of Representatives. 

The Senate Finance Committee began consideration of 
the tax bill on March 6 in executive sessions. Representa- 
tives of the Treasury were the first to be heard. Public 
hearings were scheduled to begin during the week of 
March 12. Because of limited time allowed witnesses, 
Senator Pat Harrison, chairman of the committee, recom- 


mended that spokesmen be selected by interested groups 
to present their views. 


Payments to Producers under Agricultural 
Adjustment Act Are Taxable Income 


fa RESPONSE to numerous requests for advice as to 
whether the rental or benefit payments made or to be 
made by the Secretary of Agriculture, under the provisions 
of the Agricultural Adjustment Act, to producers for the 
reduction in acreage or the reduction in production for 
market, or both, of any basic agricultural commodity 
specified in Section 11 of the Agricultural Adjustment Act, 
as amended by sections 8 and 220 of the National Industrial 
Recovery Act, constitute taxable income to’ the recipients 
for Federal income tax purposes, Guy T. Helvering, Com- 
missioner of Internal Revenue, has announced that the 


Bureau of Internal Revenue holds such income to be 
taxable. 
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Internal Revenue Collections for Calendar 
Years 1932 and 1933 


HE BUREAU of Internal Revenue has issued com- 

parative statements of Various combinations of internal 
revenue collections for the years 1932 and 1933, by collec- 
tion districts and states. 

The distribution of income tax payments by states re- 
flects the concentration of the ownership of the wealth of 
the country in a few of the states, particularly those which 
are highly industrialized. More than 75 per cent of indivi- 
dual income tax collections during 1933 came from eight 
states—California, Illinois, Maryland, Massachusetts, New 
Jersey, Ohio and Pennsylvania—whose combined popula- 
tion is 42 per cent of that of the United States. New York 
State’s contribution was slightly over one-third of the 
total. The following tabulation shows the percentage of 
the total individual income tax collections for the country 
as a whole derived from each of the above-named states 
and the population for each state in percentage of the 
population of the United States: 

Individual Income 


State Tax Collections Population 
NIN = ot i a co ara cad wee oc wider wie alae eae . 4.62 
gi ec aan bi salou Seca ae SORE 8.00 6.21 
NS 2a i iad dg Wh ta Wve 0S a aleirw a oo 3.68 1.33 
IND fi 580s 5. od e's ned ap be we hates a ve aaa 4.74 3.46 
I nai seeania os So >in eerabenia Gaiety Std aes 6.15 3.29 
ND = 5'5-: tr ath aie d 2 6-@ abi Sank a eee aoe MORE 33.09 10.25 
gra ni oid carn ae ly GB be oes Die Siete 3.82 5.41 
SIE loo c giasiiars ow kg babi aa. wind Sika Mane Ee 8.91 7.84 


The table below shows collections from various kinds 
of internal revenue taxes during the calendar years 1932 
and 1933 (figures in each instance are the amount of col- 
lections for the United States): 

The table below shows collections from various kinds of internal 


revenue taxes during the calendar years 1932 and 1933 (figures in each 
instance are the amount of collections for the United States) : 


Income taxes— 1932 1933 
IN xe. dn'e 0 8. Viaog a tiene wb eg wie/earad $ 464,191,470 $ 345,174,353 
Individual ........ RA AOR, 320,425,625 375,284,304 

po re ee $ 784,617,096 $ 720,458,657 

CO OE eee ctumhueeeens, eargieleees $ 140,563,248 

Tobacco taxes— 
| ESE I et a pee ere me 12,562,288 11,404,458 
Ee ee re ee ee ae 310,573,823 335,534,622 
Manufactured tobacco and snuff .. 62,737,419 61,457,311 
Cigarette papers and tubes, etc. 1,397,737 912,528 


Total tobacco taxes (all sources) $ 387,271,269 $ 409,308,921 


Documentary taxes— 


ee eee ...$ 12,471,521 $ 15,318,006 
Capstas etocm trameflers ................ 


: , 24,810,441 40,248,971 
Sales of produce (future delivery) ....... 2,459,857 7,479,096 
Playing cards ....... ne Sata cried: Sai 4,240,449 4,072,269 


Grand total (all sources) ............ $1,420,068,593 $2,090,947,279 


Significant Decisions of the Board 
of Tax Appeals 


Community Income under California Law.—Husband and 
wife domiciled in California may by contract convert the 
earnings of the husband from community to separate in- 
come. Where a husband and wife domiciled in California 
enter into a valid agreement that the earnings and salary 
of the husband after the date thereof shall be the separate 
income and property of the husband, no part of such earn- 
ings and salary is taxable to the wife for the years 1927 to 
1930. The provisions of Sec. 161(a) of the California Civil 
Code, enacted in 1927 as construed by the Supreme Court in 
U. S. v. Malcolm, 282 U. S. 792, are that the wife has such 
an interest in community property as can be separately 
reported for Federal taxation. The agreement changed 
the status of the husband’s earnings to separate income.— 
Helen E. Grant v. Commissioner, Dec. 8360 [CCH]; Docket 
Nos. 62029, 65577, 68324. 


Corporation Distributions.—The earnings of the original 
corporations herein which were acquired, together with 
all the corporate assets, for stock of the acquiring corpora- 
tion, continued to be such in the hands of the new corpora- 
tion, and when distributed to the stockholders of the new 
corporation were taxable as dividends. 

“It is stipulated that the predecessor companies had as of 
May 9, 1922, an undistributed surplus earned since March 1, 
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1913, in an amount in excess of all the dividends paid by the 
Universal Consolidated Oil Co. from its organization to 
and including December 31, 1927. The petitioners contend 
that the Universal was a new corporation, distinct from its 
predecessors, with the result that what was a surplus to 
the old corporations was capital to the new, or, to put it 
otherwise, that the distributions here involved, except to the 
extent that they included earnings made by Universal itself, 
did not constitute dividends as that term is defined in sec- 
tion 201 (a) of the Revenue Acts of 1921, 1924, and 1926. 

“The petitioners rely on Irving S. Robeson, 18 BTA 323. 
Since the decision in that case, the Circuit Court of Ap- 
peals for the Second Circuit has decided Commissioner v, 
Sansome, 60 Fed. (2d) 931, and the Circuit Court of Appeals 
for the Ninth Circuit has decided United States v. Kauffmann, 
62 Fed. (2d) 1045. These cases hold that, where there has 
been a reorganization in which the stockholders of an old 
company have received stock in the new corporation in 
exchange for their stock in the old, and where under the 
Revenue Act of 1921 the transaction was tax-free, the earn- 
ings of the old corporation continue to be earnings in the 
hands of the new, the distribution of which constitutes a 
taxable dividend. It is true that in the above cases there 
was only one predecessor corporation, while here there 
were three. It is also true that it is merely stipulated that 
the surplus of the three was sufficient to pay the dividends 
so that it may be that one of them had a deficit. If so, 
petitioners have failed to this extent in their proof. But we 
do not think that such a fact, even if true, makes any differ- 
ence. If the successor corporation had a surplus inherited 
from all its predecessors sufficient to pay the dividends, it 
matters not in what proportions it was contributed. Such 
is the effect of our decision in George F. Baker, Jr., Executor, 
28 BTA 704. In the latter case the available earnings, the 
distribution of which by the successor corporation we held 
to constitute a taxable dividend, were composed largely of 
earnings of five predecessor corporations which varied 
greatly in amount. On the authority of the above cases we 
approve the ruling of the respondent.”—Helen Crocker 
et al.’ v. Commissioner, Dec. 8363 [CCH]; Docket Nos. 
33780, 36205, 39152, 43464, 46729-46731, 46743, 47213, 48656, 
48739, 49169, 53938, 55708. 

Murdock, McMahon, and Goodrich dissent, without written 
opinion. Lansdon dissents, with lengthy opinion to the 
effect that the property acquired by the corporation for 
its stock was capital of the acquiring corporation; that the 
cases cited in the majority opinion involved the 1921 Act, 
whereas the decisions may have no application under the 
1924 and 1926 Acts here involved. Trammell agrees with 
this dissent. 


Source of Dividend Distribution Determined.—In 1926 a 
corporation acquired from two stockholders (Steane and 
Olds estates) one-half of its outstanding stock, paying for 
the stock in cash and securities. The stock so acquired 
was held as treasury stock until 1927 when it was issued 
in equal amounts as a stock dividend to the petitioners. In 
1928 the corporation reduced the par value of its capital 
stock from $100 to $65 and distributed in pursuance of such 
reduction, fixed assets having a value of $180,000, and 
$3,706.14 in cash. The Commissioner determined that pett- 
tioners received taxable dividends to the extent of earnings 
and profits accumulated after March 1, 1913. The question 
was to what extent the purchase from the Steane and Olds 
estates was a distribution which diminished the corpora- 
tion’s earnings since March 1, 1913, thus diminishing the 
amount of such earnings which would be taxable as a divi- 
dend to petitioners. 

“The evidence shows that at the time, December 31, 1926, 
when the corporation paid $127,473.40 to the estates 0! 
Steane and Olds in consideration for the turning back by 
them of their 400 shares, there were accumulated earnings 
and undivided profits of $133,575.79. While that transac- 
tion, being from the standpoint of the shareholders a com- 
plete liquidation of their shares, was by section 201 (c), 
Revenue Act of 1926, regarded as in full payment in ex- 
change for the stock, it was also, as that statute clearly 
indicates, a distribution. Of course, as the last sentence 
of section 201 (c) provides, the extent to which it was 
properly chargeable to capital account ($40,000) was not to 

1 Proceedings of the following petitioners are consolidated herewith: 


William H. Crocker; William W. Crocker; Charles Crocker; Ethel W. 
Crocker; Ethel Mary de Limur; and Helen Crocker Russell. 
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be considered a distribution out of earnings or profits under 
subdivision (b). Therefore, by subdivision (b), it was made 
out of the most recently accumulated earnings or profits 
and it absorbed as fully as possible the earnings or profits 
accumulated after March 1, 1913, which, as the facts show, 
amounted to $68,281.69. The fact that this distribution, 
being in liquidation, was not taxed as an ordinary dividend 
does not militate against its treatment as a distribution in 
accordance with the express language of the statute. * * * 
Since the distribution of December 31, 1926, was in an 
amount greater than the earnings or profits accumulated 
after February 28, 1913, it was for present purposes a com- 
plete distribution of that amount, leaving at that time 
nothing for future distribution except (a) prior accumulated 
earnings and profits, (b) the increment reflected by the ap- 
preciation in value of assets, and (c) the original capital. 
Between December 31, 1926, and February 29, 1928, the 
corporation earned $15,406.85, and to this extent the dis- 
tribution of the latter date was taxable as a dividend. 
Above that, it must be treated as a nontaxable distribution 
of March 1, 1913, capital to the extent of the petitioners’ 
cost or 1913 basis of their shares, the excess being taxable 
as a profit."—John B. Stewart v. Commissioner; Frank H. 
Whipple v. Commissioner, Dec. 8367 [CCH]; Docket Nos. 
57531, 57532. 

Smith dissents, with opinion to effect that where a cor- 
poration acquires a portion of its shares not for cancellation 
but for subsequent sale or for reissuance to its stockholders 
as a stock dividend, the amount paid in the acquisition of 
the shares is not a distribution of the amount paid there- 
for. “A necessary corrollary to the holding in the majority 
opinion is that whenever a ‘corporation purchases any of 
its outstanding shares it distributes earnings accumulated 
since February 28, 1913. I cannot believe that this is a 
proper construction of the statute.” Black and Trammell 
agree with this dissent. 

(1) Payments by a Corporation Were Taxable to Peti- 
tioner and His Wife as Dividends in 1926.—In 1925 relations 
between petitioner and one Wood who owned one-half of 
the corporation’s stock, became strained. Negotiations 
between them resulted in an agreement in 1925 whereby 
Wood sold his 50,000 shares of stock to petitioner. The 
selling price was $560,000 of which $60,000 was paid in 
cash. The balance was to be paid in installments. The 
stock was issued to the petitioner and deposited in escrow 
as security for petitioner’s performance of the purchase 
contract. During the time of the escrow agreement peti- 
tioner was to receive all dividends and have the right to 
vote the stock. In 1926, petitioner was advised that the 
payments to Wood were a liquidation of Wood’s stock 
and that he should not be taxable on any payments received 
which were paid for the stock. An agreement was then 
drawn up between petitioner and the corporation whereby 
the latter assumed the obligation of petitioner for the :pay- 
ment of the stock and petitioner agreed that upon comple- 
tion of the agreement by the corporation, and upon release 
of the stock from escrow he would turn the stock over to 
the corporation. Thereafter, in 1926, the corporation de- 
clared no dividends as such but made payments on the 
stock under the agreement. The Commissioner held that a 
part of such dividends was taxable (under the community 
property laws of Washington) to petitioner and his wife. 
Petitioner contended that the payments by the corporation 
were in liquidation of Wood’s stock and did not represent 
income to petitioner; also that this contention was 
strengthened by the agreement of 1926. The Board hofds 
that there was a sale by Wood of his stock to petitioner and 
that there “is nothing to indicate but that all payments 
made upon the purchase price of the stock, either in 1925 
or 1926, were made out of earnings of the corporation for 
the current years.” The Board further holds that the 
agreement of 1926 was invalid as under the laws of Wash- 
a a corporation could not legally deal in its own 
stock. 

(2) The Commissioner is Not Sustained in Imposing a 
Fraud Penalty—Ruphane B. Iverson v. Commissioner; I. C. 
Iverson v. Commissioner, Dec. 8372 [CCH]; Docket Nos. 
48837, 48838. 

Seawell dissents as to first issue, with opinion to the 
effect that there was no dividend distribution, and that the 
case is governed by the decision in George Youell, 18 BTA 
3999. Arundell and McMahon agree with this dissent. 
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No Gain Resulted to a Corporation from the Distribution 
as a Dividend of Stock of Another Corporation.—The cor- 
poration, desiring to sell certain stock and wishing to avoid 
payment of income taxes on the profit, distributed it as a 
dividend to its stockholders who then sold it to the pur- 
chaser originally contemplated. The Commissioner ruled 
that the corporation realized a gain measured by the differ- 
ence between the cost of the stock and the value at which 
it was applied in payment of the dividend. 


“Our question then is to determine whether the resolu- 
tion of March 22, 1928, was one declaring a dividend of 
an amount of money, or whether it declared a dividend 
payable in stock of the Islands Edison Co. The second 
paragraph of the resolution opens with the statement: 
‘That a dividend in the amount of $1,071,426.25 be and it is 
hereby declared on the common stock of this Company 
* * *’ The respondent would have us stop reading here. 
This, however, is only part of the resolution, and the part 
that immediately follows is of equal importance. The next 
clause limits as clearly as words can the medium of dis- 
charge of the dividend liability. Without separation by 
as much as a punctuation mark from the part of the resolu- 
tion just quoted, the words are: ‘payable in common stock 
of the Islands Edison Company * * *.’ Where the method 
of payment is prescribed a stockholder is not entitled to 
payment in some other form. * * * The intent of the 
directors of petitioner was to declare a dividend payable in 
Islands Edison stock; their intent was expressed in that 
way in the resolution formally adopted; and the dividend 
was paid‘in the way intended and declared. We so construe 
the transaction, and on authority of First Utah Savings Bank, 
[53 Fed. (2d) 919], we hold that the declaration and pay- 
ment of the dividend resulted in no taxable income.”— 
General Utilities & Operating Co. v. Commissioner, Dec. 8389 
[CCH]; Docket No. 52770. 


Black, Lansdon, Sternhagen, Murdock, Seawell, and Adams 
dissent, without written opinion. 


Dividends—Constructive Receipts.—Dividend declared in 
1929 and payable on December 31 of that year was income 
in 1929 though not received by taxpayer (on a cash basis) 
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until 1930. The Board distinguishes Com. v. Adams, 54 
Fed. (2d) 228. “Here there was no restriction to prevent 
the petitioner from getting the declared dividend in 1929, 
The method of check and mail was not mandatory, as it 
was in the Adams case, and the petitioner had only to 
demand on the date payable. This was constructive re- 
ceipt as that doctrine is conventionally applied in income tax 
law, and as Congress manifestly intended in cases like this 
it should be applied.”—Frederick S. Peck v. Commissioner, 
Dec. 8373 [CCH]; Docket No. 63389. 


Lansdon and Smith dissent, without written opinion. 





Fraud in Tax Returns.—(1) Fraud is never presumed; 
accordingly, no presumption of correctness attaches to the 
finding by respondent that a taxpayer has been guilty of 
fraud for 1924. 

(2) Where a petition is before the Board and petitioner 
does not appear to prosecute the appeal, he does not over- 
come the presumption of correctness attaching to the 
Commissioner’s determination and the deficiency in tax is ap- 
proved.—Henry S. Kerbaugh v. Commissioner, Dec. 8405 
[CCH]; Docket No. 68976. 

Sternhagen dissents, with opinion to the effect that peti- 
tioner has not raised the issue of fraud where he merely 
states that amount in controversy includes the amount 
determined as a fraud penalty. Trammell dissents, with 
separate opinion that to raise the issue of fraud taxpayer 
must deny, in his petition, the Commissioner’s allegation of 
fraud. 


Income from Sublease of a Lease of Mineral Lands Ex- 
ecuted by State of Minnesota.—Sublessee of a lease of 
mineral lands executed by the State of Minnesota was not 
exempt as to income derived from mining operations in 
1923. Upon its admission into the Union the State of 
Minnesota acquired title to certain lands, the income from 
which was to go to the support of a university. Some of 
the lands thus acquired were mineralized and the State 
leased these lands to certain individuals who, under the 
terms of the lease, were required to pay royalties upon the 
production of ores to the state. The petitioner was a sub- 
lessee of such individuals. The Board indicates that if the 
petitioners had conducted the mining operations under a 
lease directly from the State of Minnesota the claim for 
exemption might be sustained under Burnet v. Coronado 
Oil & Gas Co., 285 U. S. 393. The fact that the State of 
Minnesota dealt with petitioners as lessees in an action 
for royalties brought under the contract with the original 
lessees is not determinative. The agreement between the 
original lessees and the sublessees was not an instrumental- 
ity of the State of Minnesota.—Hobart Iron Co. v. Com- 
missioner, Dec. 8370 [CCH]; Docket No. 33413. 


Losses.—Loss is disallowed on a sale of stock in 1928 to 
a broker where the stock was purchased by petitioners’ 
son and later transferred to petitioners. In order to estab- 
lish a loss for tax purposes petitioners each delivered voting 
trust certificates representing 1,500 shares of stock. In 
December, 1928, the son purchased the stock at $5 a share 
paying also the tax and commission with funds borrowed 
from another broker with whom he had an account. The 
son was thereafter asked by his broker, as usual, to liquidate 
his account at the end of the year. After discussing with 
his father whether he should borrow money on his own se- 
curities for this purpose, he was given by his parents 
$15,187.50 in two checks of equal amount, which he en- 
dorsed to the broker in settlement of his indebtedness. The 
mother first knew that the certificates had been acquired 
by her son when decedent suggested to her that they 
should provide the money to settle the account. He had 
previously mentioned to her that he was selling the stock 
to establish a loss for tax deduction. She did not keep in 
close touch with business matters. In 1929 the son acquired 
additional stock from his parents at 10 cents a share. In 
December, 1929, the son transferred to his father two cer- 
tificates each representing 1,500 shares of the stock. The 
transfers were made at the request of the father who stated 
that he anticipated a reorganization of the company and 
wished to secure greater voting strength. “First, we think 
the evidence, and more particularly the subsequent retrans- 
fer by the son, upon the first occasion when ownership 
became important, to the father solely for the purposes 0 
the father, falls short of establishing a real transfer of 
ownership by petitioners for any purpose. While a sale for 
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tax purposes is not to be disregarded because of its motive, 
on the other hand, a mere gesture without the vital intent 
to change ownership is not to be recognized as a sale 
merely because superficially it resembles one. Second, we 
think the evidence indicates a lack of intent to receive the 
consideration for a sale and hence that any transfer that 
might have occurred was a nondeductible gift.”—Luella 
Hoyt Slayton v. Commissioner; Virginia S. Straw, Hovey E. 
Slayton, Jr., Edward F. Messinger, Executors of the Estate of 
Hovey E. Slayton, Deceased v. Commissioner, Dec. 8388 
[CCH]; Docket Nos. 57267, 57268. 

Smith dissents, with opinion to effect that the sale was 
bona fide, citing Com. v. Hale, 67 Fed. (2d) 561. In the case 
of the mother she had no knowledge when she sold the 
certificates that the son was the purchaser and the sale 
should be considered bona fide as to her. Trammell agrees 
with this dissent. 

(1) Sales of certain stocks were not bona fide, and 
resulting losses are disallowed. An alleged transaction 
in 1928 whereby an individual, through an auctioneer, offers 
property for sale and at the same time, through a broker, 
bids a prescribed price for himself as sole trustee of a 
trust, at which the property is struck down to such broker, 
is held, under all the circumstances, to lack intent of sale 
and not to result in deductible loss. A loss on the sale of 
stock in 1929 by the trust is likewise disallowed where the 
trust sold, and the trustee individually purchased, in the 
same manner. 

(2) Where petitioner erroneously reported in his return 
for 1928 and 1929 an amount of income from a trust, which 
income he paid to the beneficiary entitled thereto under the 
terms of the instrument, he is not taxable on such amount, 
since the question was not whether he could deduct such 
amounts but rather the right to exclude income which was 
not his—Edgar L. Marston v. Commissioner; Edgar L. 
Marston, Trustee of the Jennie C. H. Marston Trust Estate, 
a a ais nll Dec. 8398 [CCH]; Docket Nos. 61961 
61960. 

Smith and Trammell dissent, without written opinion. 

Statute of Limitations.—(1) The 1928 Act does not apply 
as to the statute of limitations in the case of transferee 
liability for 1919 taxes. The provisions of section 311 of 
the Revenue Act of 1928, specifying the period of limitation 
for assessment of liability against an initial transferee and 
also against a transferee of a transferee, have no application 
to a proceeding involving taxes for the year 1919, even 
though the transferee notice was mailed after the passage 
of that act. Sec. 280(b)(1) of the 1926 Act is applicable 
in such cases. 375 Park Avenue Corp., 23 B. T. A. 969 
overruled. 

(2) Period of limitation on assessment of tax against 
a transferee of a transferee is determined. A waiver ex- 
ecuted by taxpayer extended the time for assessment to 
a certain date, and provided, in event of notice sent before 
that date and appeal to the Board, for a further extension 
by the number of days between the date of mailing notice 
and the date of final decision of the Board. After timely 
notice and appeal by the taxpayer the Board entered a 
final decision pursuant to a stipulation, which provided that 
the decision should be entered immediately and should be 
final without the right of either side to appeal therefrom. 
Under Section 277(b), Revenue Act of 1926, the running 
of the statute of limitations was suspended from the date 
of notice of deficiency until the date of the final decision 
of the Board and 60 days thereafter—the period during which 
the Commissioner was prohibited from making an asses$- 
ment; and the portion of the limitation period as extended 
by waiver which had not expired when the notice was sent 
began to run again until it expired; and as such period had 
not expired on May 19, 1931, a notice to a transferee of a 
transferee on May 18, 1932, was not too late under Section 
280.—H oosier Mills Corp. vy. Commissioner, Dec. 8413 [CCH]; 
Docket No. 67032. 

Arundell dissents from this decision, with opinion to the 
effect that the waiver did not provide for a longer period 
than provided by law and that additional time should not 
be added to the statute of limitation on account of it. 
Smith and Arundell agree with this dissent. 

Transferee Tax Liability—(1) Where a petitioner has 
acquired all the assets of another trust in exchange for 
certificates of beneficial interest, a determination of tax 
liability, for 1919 and 1920, regardless of form, will be 
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considered as a notice of liability as a transferee. “It [the 
deficiency notice] was a determination of tax liability as to 
the income of a concern whose assets had passed to the 
recipient without consideration and was accepted as such 
by proper persons officially acting for the petitioner, which, 
in these circumstances, we believe, is properly before the 
Board as a transferee of assets impressed with a trust for 
unpaid Federal taxes. It, therefore, becomes immaterial 
that the appeal was not taken and prosecuted by persons 
authorized to act for the first group of trustees.” 

(2) Petitioner having become liable as a transferee, 
waivers executed by its officers are held to have been 
executed for petitioner and not for the transferor and were 
valid to extend petitioner’s liability for 1919 and 1920 taxes 
of the transferor.—Shamrock Oil Co. v. Commissioner, Dec. 
8381 [CCH]; Docket No. 22752. 


Murdock dissents, without written opinion. 

(1) The liability of transferees is several, and the fact 
that the cumulative liability of two transferees as deter- 
mined by the Board exceeds the transferor’s liability does 
not affect the validity of the determination against such 
transferees. 

(2) Amount of transferee liability computed. Trans- 
feree liability includes interest on the value of the assets 
received, provided a claim is made therefor by the Commis- 
sioner. The Board finds that the Commissioner made such 
a claim in his deficiency notices. The amount of liability 
of the two transferees is determined under the Cappellini 
decision, 16 BTA 802, Dec. 5207. One petitioner having 
received as transferee an amount at least equal to tax 
liability of the transferor, his liability under that case is 
the amount received plus interest at 6 per cent from Feb. 26, 
1926 (the date of the 1926 Act). The other transferee 
received $26,947.70 on Aug. 7, 1922. This amount plus in- 
terest at 7 per cent (the legal rate in California) to the 
estimated date of assessment against the transferee equals 
$48,640.70, while the transferor’s tax, $31,199.72 plus inter- 
est at 6 per cent from Feb. 26, 1926 to the estimated date 
of assessment amounts to $46,078.13. Under the Cappellini 
decision the smaller amount represents the transferee lia- 
bility of the second petitioner. This decision modifies the 
order of determination entered by the Division of the Board 
on July 12, 1933, made pursuant to 22 BTA 247.—R. T. 
Buzard v. Commissioner; E. T. Dusenbury v. Commissioner, 
Dec. 8399 [CCH]; Docket Nos. 42793, 43017. 


Sternhagen, Van Fossan, Murdock and Matthews dissent, 
without opinion. Trammell dissents, with opinion directed 
against the correctness of the Board’s prior decision. 


Trusts.—(1) Income from trusts was taxable to petitioners. 
Certain revocable trust instruments were executed by the 
petitioners, May 1, 1923, and remained revocable during 
that year. The trusts assigned the interests which peti- 
tioners had in a certain partnership. The income arising 
from such trusts during that year is taxable to the peti- 
tioners. 

(2) Income was not taxable to petitioners after trusts were 
made irrevocable. In 1924 the aforesaid trusts were revoked 
and other trusts of similar character except irrevocable in 
nature were made by petitioners. The latter trusts operated 
as absolute assignments or transfers of property and prop- 
erty rights and the income arising therefrom in 1928 and 
1929 was not taxable to the petitioners.—Charles E. Ives v. 
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Commissioner; Julian S. Myrick v. Commissioner, Dec. 8369 
[CCH]; Docket Nos. 40423, 40424, 51526, 51527, 63376. 

Black and Matthews dissent. Sternhagen dissents in 
Docket Nos. 51526, 51527, and 63376, being of the opinion 
that the respondent’s determination should be sustained. 
Arundell and Murdock, dissenting: “We dissent from the 
opinion in so far as it holds that income of a revocable 
trust was taxable under the Revenue Act of 1921 to the 
grantor.” 


Severance Taxes in Alabama 
(Continued from page 121) 


fluctuations have occurred but these must be attrib- 
uted to causes other than taxation. 

The severance tax adds about 16 cents to the cost 
of the raw materials used in making a ton of pig 
iron.27 The iron output of Alabama has averaged 
about 7 per cent of the nation’s total for several 
years. No noticeable change has occurred since the 
severance tax has been levied as is shown in table 
IX. The Alabama production has gained slightly 
in relation to the national output, but it has not kept 
pace with the rapid gains for Illinois, Indiana and 
Michigan. The high grade ore and the low mining 
cost for both coal and ore favor these states. The 
lack of a highly developed industrial market area has 
also prevented rapid growth of the iron and steel 
industry in Alabama. The increasing importance of 
scrap as a cheap raw material places the Birming- 
ham district at a disadvantage because of its location 
in an agricultural region. 

The presence of ore and coal is tremendously val- 
uable but it does not insure that the iron and steel 
industry will expand except jointly with other indus- 
tries which together attract capital and labor and 
create an active market for industrial products. 

The severance taxes have had no appreciable ef- 
fect on the iron and steel industry of Alabama. The 
fact that producers in Alabama and _in other states 
repeatedly contend that state taxes are discrimina- 
tory is a strong argument for interstate equability in 
taxation. A means of harmonizing the tax levies 
between states would enable revenue officials, legis- 
latures and governors to study the major problems 
of the tax system rather than considering the dan- 
gers of expelling particular industries from their 
jurisdiction. 

(To be continued) 


Court Decisions 
(Continued from page 136) 


of the District of Columbia in John Armstrong Chaloner v. 
Guy T. Helvering, Commissioner of Internal Revenue. No. 
— : seein decision of the Board of Tax Appeals 
affirmed. 


Damages on Account of Erroneous Imposition of Taxes. 
—The acts of the defendants in deciding that nut mar- 
garine was subject to the tax on oleomargarine and in 
imposing that tax were acts requiring exercise of judgment 
and discretion, and the defendants are privileged from suit 
at the hands of the plaintiff for damages alleged to have 
been caused by their acts—Supreme Court of the District 
of Columbia in Standard Nut Margarine Company v. Andrew 
W. Mellon and Ogden L. Mills. At Law No. 81871. 

Evasion of Taxes—Admissible Testimony in Trials.—In 
a trial under an indictment for evading payment of income 
tax, testimony is admissible which tends to show the com- 
mission of crimes separate and independent from that 





7? Approximately 2% tons of ore and 2 tons of coal are required for 
each ton of pig iron. 
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charged in the indictment. “It is clear that the defendant 
is not being tried in this case for any criminal transaction 
other than the alleged violation of the income tax laws, 
but when it becomes necessary and material for the Gov- 
ernment by testimony to establish the violation charged, 
to show the sources from which the income was derived 
and this necessarily involves evidence tending to show the 
commission of other and separate crimes, it cannot be said 
that the evidence is inadmissible * * *,” 

Testimony as to certain receipts by defendant was ad- 
missible notwithstanding the contention that the misap- 
propriated funds which gave rise to the income might be 
recovered at law by the persons aggrieved. 

Testimony relating to a certain check received by de- 
fendant was admissible—U. S. District Court, Dist. of 
Maryland, in United States of America v. T. Morris Wampler. 


Excess Profits Tax (Revenue Acts of 1918, 1921, and 
1926)—Invested Capital—Where the invested capital of a 
taxpayer included intangibles which under Sec. 326 (a) of 
the 1918 and 1921 Acts could be only partially included 
(to the extent of $75,000), and where in 1921 and 1922 de- 
preciation for the first time reduced the assets below the 
value of $75, 000, there was not such a reduction in invested 
cupid due to “failure to take adequate deductions in pre- 
vious years,” (1913 and 1914, and 1916 to 1919) so as to 
extend the statute of limitations and waive the necessity 
of filing a claim for refund. 

Suit cannot be maintained on refund claims which were 
not filed within the time prescribed by law.—U. S. District 
Court, East. Div. of the East. Judicial Dist. of Mo., in 
Mountain Ice Company, a Corporation, v. United States of 
America. No. 9664. 


Federal Estate Tax.—On the facts, it is held that cor- 
porate stock transferred by the decedent to his wife was 
not transferred “in contemplation of death.” Although the 
transfer was made in December, 1921, only a few months 
before his death at the age of 58 on April 29, 1922, at the 
time of the transfer he was apparently well and was at- 
tending to large affairs. It appears that the stock trans- 
ferred was originally covered by a contract with the donor’s 
two brothers that upon his death, they should have the 
right to buy the stock at par. The motive of the transfer 
was to relieve the stock from the contractual. obligation. 
“A transfer of the stock made with the view of relieving 
it from the potential option of the contract is not in the 
nature of a testamentary disposition of the stock, and such 
a motive is not to be regarded as indicating a transfer in 
contemplation of death, but rather a transfer made in con- 
templation of the contract.” Dissenting opinion filed. 

Gross estate of a Michigan decedent who died April 29, 
1922, included half the value of Michigan realty acquired 
by the decedent and his wife as tenants by the entirety prior 
to September 8, 1916, on the authority of Griswold v. me 
34S. Ct. 5.—U. S. Circuit Court of Appeals, Seventh Circuit, 
in Una Libby Kaufman and Robert Libby Kaufman, Executors 
of the Estate of Samuel R. Kaufman, Deceased, v. Mabel G. 
(Mrs. Geo. W.) Reinecke, Former Collector of Internal Reve- 
nue for the First District of Illinois. Mabel G. (Mrs. Geo. W.) 
Reinecke, Former Collector of Internal Revenue for the First 
District of Illinois, v. Una Libby Kaufman and Robert Libby 
Kaufman, Executors of the Estate of Samuel R. Kaufman, 
Deceased. District Court decision reversed. The decision 
of the Board of Tax Appeals, 5 BTA, was, in effect, 
reversed by the District Court decision. 

When a decedent (who died in 1924) by his will left one- 
fourth of his residuary estate in trust to pay the income 
to the testator’s son for life and then to pay the income 
to any wife of the son who might survive him, provided 
such wife were a person in being at the testator’s death, and 
on death of the survivor the principal of this share was to 


NEW YORK STATE TAX PRACTICE 
IRVING L. SIMON, c.P.A. 


SUITE 1409, STATE BANK BLDG. 
ALBANY, N. Y. 


SPECIAL SERVICE FOR NON-RESIDENT PRACTITIONERS 


THE TAX MAGAZINE 


of leading stationers 






A Case of Economy—and Quality 


Presented by specialists who have held the position 
to Lawyers for over 25 years 


EXCELSIOR 
De Luxe Corporation Outfit 


$6.00 


Postage Prepaid 


Consisting of: 
1 Unbreakable Seal Press 


1 Book of 25 lithographed Certificates 


printed 


1 50-page combined Stock and Transfer 


Ledger 


and bound 


1 Two-ring minute book 


All books in this DeLuxe Corporation Outfit are 


bound in Brown Texhide Leather 


Printed Minutes $1.00 extra 


This outfit is delivered in a durable convenient box to 
avoid misplacing or losing individual items. 
for the outfit $2.00 extra. 
or Class A and B, 


of each class of stock 


EXCELSIOR STATIONERY CO. 


Leading Stationers to Lawyers for over 25 years 


116 Nassau Street 


Prompt and intelligent service given mail orders. 
accounts solicited. Send for the Excelsior File “ 
Save Money on Your Legal Stationery Needs” 


New York, N. Y. 


Tel. BEekman 3-3037 


TELEPHONE 93-8785 BEEKMAN 


Printers to Lawyers 


THE BALLOU PRESS 
77-79 BEEKMAN STREET 





























































New YORK 





























































































































Common or Preferred Stock, 
$10.00 additional for 25 certificates 































































































































































































































































































































































































































































































144 





be paid to the issue of the son then living, and in default 
of issue to a named charitable organization, no deduction 
from gross estate was allowable as a charitable bequest 
under Section 303 (a) (3) of the 1924 Act, inasmuch as the 
amount, if any, that would ‘pass to charity was conjectural. 
“The son was 53 years of age and quite capable of having 
issue, so far as is shown by the petition. No one could have 
predicted with any reasonable degree of certainty that this 
man of 53 would never have issue; no one could make such 
a prediction even now.” 

However, a deduction (based on present value of the 
future interest bequeathed to charity (as to one-fourth 
of the decedent’s residuary estate is held allowable under 
a bequest of one-fourth of such estate in trust to pay the 
income for life to the testator’s daughter, and on her death 
to pay the principal to her issue then living, and in default 
to a named charitable organization. “She was 59 at the 
decedent’s death and had never had issue. It was a cer- 
tainty that this woman of 59 would not later give birth toa 
child” [pursuant to quoted statistics of the U. S. Depart- 
ment of Commerce].—U. S. District Court, So. Dist. of 
New York, in City Bank Farmers Trust Company (formerly 
known as The Farmers’ Loan and Trust Company), a cor- 
poration, as executor of the last will and testament of Theo- 
dore B. Allen, deceased, v. United States of America. L. 
54-75. 

Foreign Tax Payment Credits——Where taxpayer was on 
an accrual basis, income taxes demanded by Great Britain 
for fiscal years ending in 1926, 1927 and 1928, accrued in, 
and were credits against income taxes for, those years 
under Sec. 32 of the 1932 Act, and not for 1929 in which 
year settlement and payment were made. The fact that 
taxpayer denied liability before 1929 is immaterial.—Court 
of Appeals of the District of Columbia in Russell-Miller 
Milling Company v. Guy T. Helvering, Commissioner of In- 
ternal Revenue. No. 5941. Decision of Board of Tax Ap- 
peals, 27 BTA 405, affirmed. 


Jurisdiction of Appellate Courts in Board Decisions.— 
Finding of the Board of Tax Appeals that the cost of 
moving a house from a lot in a business district to one 
in a residential district is a capital expenditure is a finding 
of ultimate fact, sufficient in law to support the Board’s 
conclusion that the cost was not deductible as a business 
expense. The Court refuses to interfere with the decision 
of the Board.—U. S. Circuit Court of Appeals, Ninth Cir- 
cuit, in P. G. Winnett, William A. Holt, William E. Goodhue, 
Barney C. Slavin and Franklin L. Pratt, as Executors of the 
last Will and Testament of John G. Bullock, Deceased, v. 
Guy T. Helvering, as Commissioner of Internal Revenue. No. 
7152. Decision of Board of Tax Appeals, 27 BTA 440, 
affirmed. 


Losses.—In denying a petition for rehearing, the Court 
adheres to its previous decision that operating losses of 
subsidiaries which had been deducted on consolidated re- 
turns for years prior to 1929 must be subtracted from the 
amount of loss resulting from the dissolution of the sub- 
sidiaries.—U. S. Circuit Court of Appeals, Tenth Circuit, in 
Hernandez, Collector of Internal Revenue, v. Charles Ilfeld 
Co. Motion for rehearing of decision by the U. S. District 
Court, District of New Mexico, 66 Fed. (2d) 236, denied. 


Marketing Agreements and Licenses under the Agricul- 
tural Adjustment Act.—United States District Court, in 
granting injunction against enforcement of Florida citrus 
fruits marketing agreement, holds sections 8 (2) and (3), 
9, and 10 of the Agricultural Adjustment Act to be uncon- 
stitutional (a) as depriving plaintiffs of their property with- 
out due process of law contrary to the provisions of the 
Fifth Amendment to the Constitution, (b) as containing 
an unwarranted and invalid delegation of power to the Sec- 
retary of Agriculture in violation of Article I, Section 1 
of the Constitution, (c) as an attempt by the Federai 
Government to exercise the police power reserved to the 
State of Florida by the Tenth Amendment to the Con- 
stitution of the United States, (d) as an attempt by the 
Federal Government to exercise a nonexistent police power 
over liberty and property and freedom to contract of citi- 
zens of the State of Florida, and for other reasons specified 
in detail. [Section 9 of the Act imposes the processing 
tax.]—U. S. District Court, So. Dist. of Florida, Tampa 
Div., in Hillsborough Packing Co. and Lake Fern Groves, 
Inc., v. Henry A. Wallace, Secretary of Agriculture, et al. 
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Payment of Taxes by Bankrupt Estate—Federal and 
state taxes secured by liens must be paid in full from the 
assets of a bankrupt estate, under Sec. 67 (d) of the Bank- 
ruptcy Act, ahead of the creditors who are given preference 
by Sec. 64 of that Act. The court also passes on the 
priorities of claims for preserving the estate subsequent to 
filing the petition, costs of administration, and wages of 
employees.—U. S. Circuit Court of Appeals, Fifth Circuit, 
in Hyman Dunn v. Interstate Bond Co., et al. No. 6803. 


Payments in Settlement with Creditors in Excess of 
Amount Due as Bankrupt.—No deduction is allowable with 
respect to a payment, made by the decedent in 1927 to 
former creditors of his partnership, to satisfy a moral ob- 
ligation to pay 100 cents on the dollar by paying them the 
difference between the amount owed and the amount paid 
them in 1905 incident to bankruptcy proceedings, together 
with interest on the amount unpaid at that time. “The 
sums which he paid them in 1927 were gifts which, though 
the legitimate object of commendation, can not be con- 
verted into losses by the taxpayer.”—U. S. Circuit Court 
of Appeals, Seventh Circuit, in Thomas E. Donnelley, Thorne 
Donnelley and Eleanor Donnelley Erdman, Co-Executors of 
the Estate of Reuben H. Donnelley, Deceased, v. Commissioner 
of Internal Revenue. No. 5052. Oct. term, 1933. Unreported 
decision of Board of Tax Appeals affirmed. 


Power of Commissioner to Require Production of Rec- 
ords for Tax Purposes.—The court holds that the Com- 
missioner (through a Revenue agent) was not entitled, 
under Sec. 618 of the 1928 Act, to require a bank to produce 
records to show the names and addresses of beneficiaries of 
trusts created by will, where the beneficiary has elected to 
take under the will in lieu of her statutory interest, and 
other information related thereto. The power of the court 
is limited to making an order “for the purpose of ascertain- 
ing the correctness of any return,” etc., and does not 
extend to a request for a “mere exploratory search for 
information.”—U. S. District Court, West. Dist. of Penn., 
in W. P. Mays, Internal Revenue Agent in Charge at Phila- 
delphia, Penn., v. Carroll P. Davis, Trust Officer of the Union 
Trust Company of Pittsburgh, a Corporation. 


Statute of Limitations—Where a taxpayer who had been 
notified of a 1918 overpayment -of income taxes asked 
that the overpayment be applied against 1917 taxes due 
from him and from a partnership of which he was a mem- 
ber and which were outlawed at the time, he is estopped 
from later claiming a refund of the taxes so credited on the 
ground that a credit against a barred deficiency is void 
under Sec. 609 of the 1928 Act. 

There was no account stated between the Commissioner 
and taxpayer, justifying the application of a six-year stat- 
ute of limitations for recovery of taxes, where the certificate 
of overassessment which the taxpayer received showed an 
overpayment but also showed that it was applied against 
other taxes due from taxpayer. ‘“‘It seems to us that no 
reasonable person would claim that the statement of ac- 
count between the parties contained in the certificate of 
overassessment, and which showed that nothing was duc 
plaintiff by reason of credits on other taxes, imported a 
claim to pay anything whatever.”—U. S. Court of Claims 
in Samuel Daube v. The United States. No. L-109. 

There was no account stated between the Commissioner 
and the taxpayer which extended the statutory time for 
bringing suit to recover taxes, where a certificate of over- 
assessment showed a part of the overpayment credited 
against taxes for other years and the balance was refunded 
to the taxpayer. “Instead of an account stated, these facts 
would seem to show an account settled * * *.” One dissent. 
—U. S. Court of Claims in Warren Steam Pump Company 
v. The United States. No. L-32. 

There was no account stated under which plaintiff could 
get the benefit of a six-year limitation period to sue for 
recovery of taxes. The certificate of overassessment 
showed an overpayment for 1918 and that only a part 
thereof would be refunded and balance would be credited 
against additional taxes for 1919.—U. S. Court of Claims in 
—" Rendering Company v. The United States. No. 
L-312. 

Taxpayer is estopped from maintaining an action to re- 
cover 1917 additional taxes collected by means of a credit 
of an overassessment for 1918, the action being based on 
the allegation that collection of the additional tax for 1917 
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(timely assessed) was barred by the statute of limitations 
at the time when the credit was made. Collection of the 
1917 tax was deferred at the taxpayer’s request until the 
matter of the overassessment for 1918 could be finally 
closed.—U. S. Court of Claims in Clinton Coal Company v. 
The United States. No. L-107. 

Recovery of an overpayment for 1918, credited against 
additional taxes for 1916 and 1917, may not be had on 
the basis that the credit was made after the three-year 
statutory collection period in the 1916 Act. ‘She five-year 
period in the 1921 Act controls. Neither may recovery be 
had on the basis of the certificate of overassessment as an 
account stated, where the certificate of overassessment, 
instead of showing anything to be due the plaintiff, showed 
that the account was completely balanced by abatement and 
credits —U. S. Court of Claims in MacAndrews & Forbes 
Company v. The United States. No. M-338. 


Stock—Basis for Determining Gain or Loss from Sale. 
—Where a taxpayer who received a stock dividend in 1916 
reported income therefrom pursuant to current law and 
regulations, failing to file a timely refund claim after the 
Eisner v. Macomber, 252 U. S. 189, decision, holding that 
the receipt of a stock dividend does not give rise to taxable 
income, he is not permitted to make any adjustment for 
such failure in determining taxable profit from the sale in 
1918 of all his stock, including stock-dividend stock. Dis- 
senting opinion filed—U. S. Circuit Court of Appeals, 
Second Circuit, in Ernest A. Bigelow v. Frank Collis Bowers, 
as Executor under the Last Will and Testament of Frank K. 
Bowers, Deceased. District Court decision affirmed. 


Testamentary Distributions—Effect of Agreement Prior 
to Death of Decedent on Tax Liability of Widow.—Income 
in 1924 and 1925 of a business conducted by the executors 
of a decedent’s estate, which income, pursuant to the 
decedent’s will, was payable to his widow for the support 
of herself and children during her life, was taxable to her. 
It is held that an alleged agreement entered into in 1923, 
whereunder the widow and the children agreed to become 
equal partners in the business, cannot control the widow’s 
tax liability since under the will the business was still in 
the decedent’s executors. The income of the business 
having vested first in the widow, it was taxable to her, 
regardless of its subsequent disposition by her.—Court of 
Appeals of the District of Columbia in Mary Heller v. Guy 
T. Helvering, Commissioner of Internal Revenue. No. 5844. 
Decision of Board of Tax Appeals, 26 BTA 395, affirmed. 


Trust Distinguished from Association.—Syndicate operat- 
ing under an oil and gas lease is not taxable as an association 
for 1919, the operations being conducted by the owners of 
interests as tenants in common. The original owners of a 
lease transferred a half interest to trustees to sell to out- 
siders, reserving the other half to themselves. After the 
trust had sold the interests to raise money for drilling 
operations, its purpose ceased, and thereafter the persons 
owning the interests became tenants incommon. Taxpayer 
was not liable for the gain of the trust on the sale of the 
lease. (The case was based on transferee liability).— 
U.S. Circuit Court of Appeals, Seventh Circuit, in Commis- 
sioner of Internal Revenue v. H. G. Duckwitz. No. 5010. 
Oct. term, 1933, Jan. Sess., 1934. Decision of the Board 
of Tax Appeals, 22 BTA 358 (McGlone et al.), affirmed. 
_ Trust is held not an association taxable as a corporation 
tor 1924 to 1926, where it was formed as a means of raising 
money on a large building. Three brothers who owned the 
building conveyed it in trust and issued certificates repre- 
senting beneficial interests therein, which were hypothe- 
cated to secure a loan. An agent of unlimited powers 
managed the building together with some twenty-five tracts 
owned by the brothers. They had no more to do with 
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the management of the building than had they been 
strangers. They never met as trustees; had no separate 
books as trustees; exchanged no communications officially 
among themselves; and had no employees as trustees. No 
salary was paid to the agent of the building or any of his 
force by the trust, as such. “Looking to the substance 
rather than the form of this trust, to its activities rather 
than to its potentialities, we have no hesitation in saying 
that for purposes of taxation it was a trust.”—U. S. Cir- 
cuit Court of Appeals, Seventh Circuit, in Commissioner of 
Internal Revenue v. Cyrus H. McCormick, Harold F. Mc- 
Cormick, Stanley McCormick, Trustees, sometimes known as 
Chicago Stock Exchange Building, Trustees. No. 5073. Oct. 
term, 1933. Decision of Board of Tax Appeals, 26 BTA 
1172, affirmed. 


Waivers.—A waiver was not valid where it was executed 
after the expiration of the statute of limitations and after 
the passage of the 1926 Act, and before the 1928 Act was 
passed. Section 1106 (a) of the 1926 Act was in force at 
the time the waiver was executed, and that section provided 
that the bar of the statute of limitations not only barred 
the remedy but extinguished the liability. “If there was 
no liability to be taxed, the liability could not be imposed 
by a consent of the respondent.”—U. S. Circuit Court of 
Appeals, Eighth Circuit, in Guy T. Helvering, Commissioner 
of Internal Revenue, v. Jasper H. Wiese. No. 9670. Novetn- 
ber term, 1933. Unreported decision of Board of Tax Ap- 
peals, affirmed. 
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A Twelve-Year Analysis of Federal 


Income Tax Returns 
(Continued from page 113) 

tive competition among corporations, wasteful cor- 
poration production and distribution methods, and 
the waste, duplication of activities, graft, extrava- 
gance, and inefficiency of Federal, state, and local gov- 
ernments, will greatly expedite the restoration of 
profitable operation by more of our corporations. 
President Roosevelt is endeavoring to correct some 
of these conditions by revision of the antiquated anti- 
trust laws, the NRA, and similar methods. How- 
ever, the state and local governments especially are 
still inefficient, extravagant, wasteful, and burdened 
with graft and sinecures. Until these conditions are 
corrected, state and local taxes will continue to in- 
crease and unless stopped will offset the gains 
promised through restoration of 1926 price levels 
and other Federal efforts to restore a lasting pros- 
perity. The application of an NRA code to the Fed- 
eral, state, and local governments would materially 
increase the net incomes of all individuals and cor- 
_ porations. 














Table V 


SUMMARY ANALYSIS OF FEDERAL CORPORATION TAX RETURNS FOR THE YEARS 1921 TO 1931 SHOWING AVERAGE YEARLY 
NUMBER OF RETURNS FILED, TOT! AL ELEVEN YEARS NET INCOME AND INCOME TAXES BY NET INCOME CLASSES 






































———— Returns — Income Taxes — 
Average 
Yearly 
Per Cent Number of Total Per Cent Total 
of Corporation Eleven Years te) Eleven Years 
Net Income Classes Total Returns Net Income Total Taxes 
| 2 rena 48.36 217,925 ($32,599.000,000) =  — ..... Por aaae teas 
lla ccn nistlaindnoner ice 34.68 156,252 2,691,000,000 .53 $ 55,000,000 
$ {2 CS. eee 5.57 25,074 1,821,000,000 1.42 146,000,000 
10,000- Ae 7.85 35,368 7.622,000,000 . 9.14 943,000,000 
50,000- 250,000 ........ 2.70 12,165 12,263,000,000 16.65 1,718,000,000 
250,000- 1,000,000 area -63 2,872 12,571,000,000 17.15 1,773,000,000 
1,000,000- 5,000,000 . Shy wae 765 14,827,000,000 20.24 2,089,000,000 


5,000,000 and Over .04 


; 100.00 
“Statistics of Income,” 1921 to 1931, inclusive. 


172 
450,593 














Source: 





25,713,000,000 
$44,909,000,000 


34.87 
100.00 


3,600,000,000 
$10,324,000,000 








* The net income figure of $44,909,000,000 does not include $3,819,000,000 of interest on tax exempt securities received by corporations reporting 


net income as there are no figures available showing the distribution ‘of this income as to net income classes. 
$48,728,000,000 for the eleven years 1921 to 1931, inclusive, as shown in Table IV. 


The correct total net income is 














Table VI 


ANALYSIS OF CORPORATION RETURNS FOR 1931 AND 1932 BY INDUSTRIAL GROUPS, SHOWING NUMBER OF RETURNS AND 


















“1931 








FEDERAL, ST: ATE AND LOCAL TAXES PAID IN 1931 AND NET INCOME OR DEFICIT FOR 1931 AND 1932 








1931 1931 1932 
Total ———_—_—__— Taxes Net Income Net Income 
Number of Federal State and Total or or 
Industrial Groups Corporations Income Local Deficit Deficit 
Agriculture and related industries. 11,014 $ 1,201,000 $ 21,126,000 $ 22,327,000 ($ 85,000.000) ($ 81,000,000) 
Mining and quarrying...... ; 17,580 7,211,000 73,926,000 81,137,000 ( 254,000,000) ( 148,000,000) 
Manufacturing: 
Food products, beverages and 
OS ee Aree 15,011 53,889,000 77,242,000 131,131,000 212,000,000 85,000,000 
Textiles and their products... 14,655 7,351,000 47,238.000 54,589,000 ( 267,000,000) ( 262,000,000) 
Leather and its manufactures 2,294 3,340,000 7,607,000 10,947,000 ( 37,000,000) ( 42,000,000) 
Rubber products ........... 552 1,371,000 7,860,000 9,231,000 ( 24,000,000) ( 27,000,000) 
Forest products ............. 6,954 1,379,000 30,301,000 31,680,000 ( 184,000,000) ( 192, 000,000) 
Paper, pulp, and products . 2,086 4,239,000 19,455,000 23,694,000 ( 18,000,000) ( 53,000,000) 
Printing, publishing and allied 
MIN shores 5 5.56 ba.> oa 11,822 12,895,000 21,960,000 34,855,000 29,000,000 ( 35,000,000) 
Chemicals and allied products. 7,265 29,409.000 148,389,000 177,798,000 ( 81,000,000) 12,000,000 
Stone, clay, and glass products 4,418 4,614,000 14,862,000 19,476,000 ( 41,000,000) ( 92,000,000) 
Metal and its products........ 19,700 40,624,000 175,780,000 216,404,000 ( 411,000,000) ( 756,000,000) 
Manufacturing not elsewhere 
“eee ee 8,352 6,201.000 15,144,000 21,345,000 ( 91,000,000) ( 99,000,000) 
EI Oe aie eae 19,806 7,625,000 14,224,000 21,849,000 ( 34,000,000) ( 101,000,000) 
Transportation and other public 
REO RE AS FE 23,715 105,585,000 733,770,000 839,355,000 224,000,000 ( 121,000,000) 
SE Sr ea ore eee 136,520 45,708,000 206,145,000 251,853,000 ( 600,000,000) ( 763, "000, 000) 
Service—Professional, amusements, 
CSM. 35 oto aoe hinleeie aera 42,406 11,081,000 81,340,000 92,421,000 ( 132,000,000) ( 321,000,000) 
Finance—Banking, insurance, real 
estate and holding companies, 
stock and bond brokers, etc..... 152,920 55,166,000 533,438,000 588,604,000 ( 1,335,000,000) ( 1,297,000,000) 
Nature of business not given 19,334 105,000 924,000 1,029,000 ( 16,000,000) ( 13,000,000) 
P+ tal Pe acne eee: fal Ae a eae 
eer ee 516,404 $398,994,000 $2,230,731,000 $2,629,725,000 ($3,145,000,000) ($4,306,000,000) 


“Statistics of Tamme 1931 and 1932. 


Source: 





See explanation of net deficit in Table IV. 
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The Revenue Bill of 1934 as Passed 
by the House 


(Continued from page 125) 


A new provision for suspension of the statutory period 
would apply to bankruptcy and receivership cases; the 
suspension period starting from date of adjudication of 
bankruptcy or appointment of a receiver and ending thirty 
days after notice of appointment of trustee or receiver. But 
the suspension period would in no event exceed two years. 
—Sec. 274(a). 

The time limit for filing refund claims or for making 
refunds without claims is likewise extended to three years 
from the time of filing a return, if a return was filed. The 
present limitation period of two years from date of payment 
of tax is retained, however, the taxpayer receiving the 
benefit of whichever period is the longer. In the case of 
an overpayment found by the Board of Tax Appeals, it is 
refundable only if the Board found also as part of its deci- 
sion that the tax was paid within three years before the 
filing of the claim or the filing of the petition, whichever 
is the earlier.—Sec. 322(b)(1), (d). 

Time for Filing Petition to Board.—The time for filing a 
petition to the Board of Tax Appeals is 90 days instead of 
the 60 days in the present law.—Sec. 272(a). 

Other Administrative Changes.—Changes as to jeopardy 
assessments, effect of Bureau rulings and regulations, and 
reorganizations of the General Counsel’s office, are a few 
of the minor administrative changes in the bill. 


Estate Tax 


Citizenship and Residence of Decedents.—Secs. 303 and 
304 of the 1926 Act and Sec. 403 of the 1932 Act are amended 
to provide that all residents of the United States and all 
United States citizens regardless of the place of their resi- 
dence will be fully subject to Federal estate taxes, while 
nonresidents who are not citizens of the United States will 
be subject to tax only as to the value of the part of the 
gross estate situated in the United States.—Sec. 403. 


Prior Taxed Property.—Secs. 303(a)(2) and 303(b)(2) 
of the 1926 Act are amended to provide that in order to 
obtain a deduction from the gross estate in the case of 
prior taxed property, it must be shown not only that 
the property was included in the gross estate of the prior 
decedent, but also that the estate of such prior decedent 
was not entitled to a deduction for such property in deter- 
mining the net estate of such prior decedent.—Sec. 402. 


Revocable Trusts.—A provision is added to Sec. 302(d) 
of the 1926 Act providing that a power to alter, amend or 
revoke shall be considered to exist on date of decedent’s 
death even though the exercise of such power is dependent 
on precedent notice or where revocation takes effect only 
on expiration of a certain period after exercise of the 
power. The presumption that a relinquishment of any 
power to alter, amend or revoke is made in contemplation 
of death if made within two years prior to decedent’s death, 
is made rebuttable instead of conclusive.—Sec. 401. 


Miscellaneous Taxes 


Fruit Juice Tax.—Provision is made for the repeal of the 
tax on grape juice and other fruit juices. The tax remains 
on imitations of unfermented fruit juices.—Sec. 601. ° 

Gift Tax.—Provision is made for the repeal of subsection 
(c) of Section 501 of the 1932 Act which relates to the inappli- 
cability of the gift tax to transfers in trust subject to the 
power of the donor to revest title in himself and provides 
that the relinquishment of such power shall be considered 
a transfer by gift. The Supreme Court having held such 
relinquishment to be a gift, it is not considered necessary 
to retain the provision in the law.—Sec. 511. 

Processing Tax on Coconut and Sesame Oils.—A process- 
ing tax of 5 cents per pound is imposed upon the first 
domestic processing of coconut oil or sesame oil, or com- 

inations or mixtures brought into the United States — 
Sec. 602. 

Postal Rates.—Increase in postal rates provided by Sec. 
1001(a) of 1932 Act, as amended, is extended to expire on 
July 1, 1935 instead of July 1, 1934. Sec. 2 of Pub. No. 
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73—73rd Congress (H. R. 5040), is amended to extend 
President’s authority to modify postage rates during the 
period ending June 30, 1935 instead of June 30, 1934, as 
formerly provided.—Sec. 515. 

Lubricating Oils and Gasoline—Sec. 601(c)(1) of the 
1932 Act relating to sales of lubricating oil is amended to 
require registration and bond for persons liable to the tax; 
to abolish tax free sales under Sec. 620 as to lubricating 
oils, and to provide for credits or refunds with respect to 
certain sales where oil has been used in the manufacture 
or production of any article upon which the tax has been 
paid under Title IV of the 1932 Act. 

Sec. 617 of the 1932 Act, as amended is amended to fur- 
ther define the terms “producer” and “gasoline” and to 
incorporate administrative proceedings relating to credits 
and refunds, and registration and bonds by persons subject 
to the tax. Effective on the 30th day after the enactment 
of the Act. The definition of “gasoline” eliminates the test 
of whether the commodity is chiefly used for fuel for motor 
vehicles, motor boats or airplanes and is made to include 
all products commonly or commercially known as gasoline 
and any other liquid which is advertised or offered for sale, 
or sold for use as fuel for the propulsion of motor vehicles, 
motor boats or airplanes.—Sec. 603. 


Tax on Production of Crude Petroleum.—A tax of 1/10 
of 1 cent per barrel of 42 gallons is imposed on crude 
petroleum produced in the United States, to be paid by 
stamp by the producer prior to removal from the premises 
where produced, refining on the premises, or any other 
disposition of such petroleum. Effective on the day after 
the enactment of the Act.—Sec. 604. 


Tax on Refining of Crude Petroleum.—A tax of 1/10 of 
1 per cent per barrel of 42 gallons is imposed on crude 
petroleum refined or processed in the United States, and 
on gasoline produced or recovered in the United States 
from natural gas. Effective on day after enactment of the 
Act.—Sec. 605. 

Termination of Bank Check Tax.—Sec. 751 of the 1932 
Act as amended is amended to provide for the termination 


of the tax on bank checks on Jan. 1, 1935, instead of July 1, 
1935.—Sec. 606. 


Iowa’s Tax System Remodeled 
(Continued from page 127) 


income earned from business done in the state, the board 
is authorized and empowered, in such manner and under 
such rules and regulations as it may determine, equitable 
to adjust the tax. 

(4) When any corporation required to make a return 
under this division conducts the business, whether under 
arrangement or otherwise, in such manner as either directly 
or indirectly to benefit the members or stockholders of the 
corporation, or any of them, or any person or persons 
directly or indirectly interested in such business, by selling 
its products, or the goods or commodities in which it 
deals, at less than a fair price which might be obtained 
therefrom, or where such a corporation, a substantial por- 
tion of whose capital stock is owned either directly or in- 
directly by another corporation, acquires or disposes of 
the products of the corporation so owning the substantial 
portion of its capital stock in such manner as to create a 
loss or improper net income, the board may require such 
facts as it deems necessary for the proper computation 
provided by this division, and may for the purpose of the 
division determine the amount which shall be deemed to 
be the entire net income of the business of such corpora- 
tion for the calendar or fiscal year. 


Retail Sales Tax 


EGINNING the first day of April, 1934, and 
ending April 1, 1937, a tax of 2 per cent is levied 
upon the gross receipts from all sales of tangible 
personal property, consisting of goods, wares, or 
Are you in need of reliable repair service on your 
business machines? Try the Shoppers’ Column. 
See pages 139-140. 
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merchandise, except as otherwise provided in the 
statute, sold at retail in the State of Iowa to con- 
Sumers or users; a like rate of tax upon the gross 
receipts from the sales, furnishing or service of gas, 
electricity, water and communication service, in- 
cluding the gross receipts from such sales by any 
municipal corporation furnishing gas, electricity, 
water and communication service to the public in its 
proprietary capacity, except as otherwise provided 
in the law, when sold at retail in the State of Iowa 
to consumers or users; and a like rate of tax upon 
the gross receipts from all sales of tickets or admis- 
sions to places of amusement and athletic events, 
except as otherwise provided in the law. 


Specifically exempted from the tax are the fol- 
lowing items: (a) The gross receipts from sales 
of tangible personal property which this state is pro- 
hibited from taxing under the constitution or laws 
of the United States or under the state constitution ; 
(b) The gross receipts from the sales, furnishing or 
service of transportation service; (c) The gross re- 
ceipts from sales of tangible personal property used 
for the performance of a contract on public works 
executed prior to the effective date of the law; (d) 
The gross receipts from sales of tickets or admis- 
sions to state, county, district and local fairs, and 
the gross receipts from educational, religious, or 
charitable activities, where the entire amount of such 
receipts is expended for educational, religious, or 
charitable purposes. 


Provision is made for a credit allowance against 
the amount of tax computed to be due and payable 
on the gross receipts from sales at retail of any 
tangible personal property upon which the State of 
Iowa now imposes a special tax, whether in the form 
of a license tax, stamp tax, or otherwise, to the extent 
of the amount of such tax imposed and paid. Taxes 
paid on gross receipts represented by accounts found 
to be worthless and actually charged off for income 
tax purposes may be credited upon a subsequent 
payment of the tax; provided, that if such accounts 
are thereafter collected. by the retailer, a tax shall 
be paid upon the amount so collected. 

Under prescribed rules, a relief agency may apply 
to the State Board of Assessment and Review for 
refund of the amount of taxes imposed and paid upon 
sales to it of any goods, wares, or merchandise used 
for free distribution to the poor and needy. 


Tax to Be Added to Sales Price 


The statute [Sec. 4l-a] provides that retailers 
shall, as far as practicable, add the tax, or the average 
thereof, to the sales price or charge, and when added 
such tax constitutes a part of such price or charge, 
recoverable at law in the same manner as other 
debts. 


Agreements between competing retailers, or the 
adoption of appropriate rules and regulations by or- 
ganizations or associations of retailers to provide 
uniform methods for adding such tax or the average 
equivalent thereof, and which do not involve price- 
fixing agreements otherwise unlawful, are expressly 
authorized and, under the law, are not in violation 
of Chapter 434, Code, 1931, or other anti-trust laws 
of the State of Iowa. 
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Returns and Payment of the Tax 


The retail sales tax is due and payable in quar- 
terly installments on or before the 20th day of the 
month next succeeding each quarterly period, the 
first of such quarterly periods being the period com- 
mencing with April 1, 1934, and ending on the 30th 
day of June, 1934. 

It is required that retailers shall, on or before the 
20th day of the month following the close of the 
first quarterly period as defined in the preceding 
paragraph, and on or before the 20th day of the 
month following each subsequent quarterly period 
of three months, make out a return for the preceding 
quarterly period in such form and manner as may be 
prescribed by the State Board of Assessment and 
Review, showing the gross receipts of the retailer, 
the amount of the tax for the period covered by such 
return, and such further information as the board 
may require to enable it correctly to compute and 
collect the tax herein levied ; provided, however, that 
the board may, upon request by any retailer and a 
proper showing of the necessity therefor, grant unto 
such retailer an extension of time of not to exceed 
thirty (30) days for making such return. If such 
extension is granted to any such retailer, the time in 
which he is required to make n>~ment is extended 
for the same period. 


Recent State Income Taxation in the 
United States 
(Continued from page 110) 


introduction of those conditions which would assure 
greater local economy. It is said that when this as- 
surance is forthcoming the income tax can be‘ added 
to the tax system. 

Iowa also has no constitutional barriers to income 
tax legislation. In 1930 the Governor was elected 
on a platform indorsing the income tax. - An income 
tax bill passed the Assembly and was defeated when 
an amendment coupling it with a provision for county 
property tax assessors was added in the Senate. Re- 
ports from Iowa indicate that the enactment of income 
tax legislation is probable in the near future * and that 
such legislation will probably be accompanied by 
some form of sales tax. 

The Kentucky Farm Bureau is actively behind a 
movement for an income tax in that state and it 
is said that the farmers’ organization is influencing 
a substantial body of opinion to support its program. 

On November 7, the voters of Ohio voted to 
amend the State Constitution so that the maximum 
mill rate on real estate would be reduced from 15 
to 10 mills. It is said that the application of this 
amendment will reduce revenues for operation for 
Ohio schools and local governments by 50 per cent. 
Governor White has issued a call for a special ses- 
sion of the legislature in January to formulate a new 
tax program. Both a state sales tax and an income 
tax law will be introduced with good prospect of both 
becoming laws. There appears to be no constitu- 
tional barriers to either kind of new legislation. 

Probably no other one influence has so retarded 
the development of state income taxes as state con- 





1 Editor’s note-——Enacted on March 1, 1934. See article beginning 
on page 126. 
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stitutions. They have been the bulwark of vested 
interests in the movement for tax reform. State 
constitutions undoubtedly have their place. But 
where they become crystallized and virtually un- 
changeable as is now true in several states, an almost 
hopeless inertia results not only in taxation but in 
other fields as well. These rigid constitutions carry 
over into a new era the outworn philosophy and 
institutions of an earlier day. 

Another weapon which has been used with great 
effectiveness against the spread of the state income 
tax is propaganda concerning its alleged effects upon 
industrial development. States which adopt an in- 
come tax, it is said, lose their principal industries 
and taxpayers to territories which follow a less short- 
sighted policy. It has been demonstrated often 
enough that the statistics do not support this con- 
tention but it continues nevertheless and it frightens 
away many a prospective proponent of state income 
taxes. 

A third impediment in the development of state 
income taxes is the inroad made by the Federal 
Government in the income tax field. It has been 
argued by opponents of new or stronger income tax 
laws that the Federal rates are already onerous 
enough and that to add an additional state schedule 
would make them confiscatory. 

The last two of the above difficulties could be re- 
moved to a large extent were the Federal Govern- 
ment to grant a credit against the Federal income 
tax for income taxes paid the states. Such a device 
is now used by the Federal Government in the in- 
heritance tax field. However, it cannot be used 
effectively in the income tax field unless the Federal 
Government consents to sacrifice a considerable por- 
tion of its income tax revenues or to raise its own 
income tax rates. 

The income tax is not easily shifted and it is so 
paid that its burden is readily and fully appreciated. 
Nevertheless, it is now generally conceded that this 
tax is the most equitable of all available taxes. And 
it probably is the tax best adapted to preserve the 
balance of our economic system. For these reasons 
itis to be hoped that the progress of the state income 
tax will continue and at an accelerated pace. 





Rulings of the Bureau of Internal Revenue 


Income and Estate Taxes 


Amended Returns Required by Treasury Decision 4408. 
—Amended return by individual, estate or trust, or corpo- 
ration for a fiscal year ended in 1933, pursuant to T. D. 4408 
(Bulletin XII-47, 14), is not required where the retura 
already filed contains all the information necessary to 
determine the tax under the 1932 Act as amended by Sec- 
tion 218 of the NIRA, and where the tax liability shown 
on the amended return would not be different from that 
shown on the original return.—I. T. 2752, XIII-4-6611 (p.5). 

Awards for Condemnation of Land.—The entire amount 
ot an award received in connection with the condemnation 
of a portion of a taxpayer’s land must be considered as 
compensation paid for the land condemned and gain or 
Oss recognized upon that basis, unless the taxpayer can 
show that a portion of the award represents compensation 
as severance damages to his remaining land. Revocation 
of I. T. 1787 (C. B. II-2, 78), recommended.—G. C. M. 
12657, XIII-4-6612 (p. 6). 

_ Chaplains in Army and Navy—Tax Status of Allowances 
in Lieu of Quarters.—The pay and allowances in lieu of 
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quarters received by a chaplain in the United States Army 
or Navy is not subject to Federal income tax. I. T. 1307 
(C. B. I-1, 110) is revoked in so far as it is in conflict 
herewith.—I. T. 2760, XIII-6-6637 (p. 3). 


Claims for Compensatiédn Paid to Others. — Notwith- 
standing the decision of the Supreme Court in U. S. v. Mur- 
dock, deductions claimed for compensation paid to others 
will be disallowed unless names and addresses of payees 
are furnished to the Bureau.—I. T. Mim. 4151. 


Consent Agreements or Waivers.—Modified instructions 
governing the execution of consent agreements, or waivers, 
provide that in any case where in the judgment of the 
responsible officer concerned the status of the case is 
such that the issuance of a 60-day letter will undoubtedly 
result in litigation which may be avoided if ample time is 
afforded the taxpayer and the Government to give thorough 
consideration to the questions involved, a waiver shall be 
executed. Mim. 3857 (X-1 CB 179) revoked effective De- 
cember 31, 1933.—Mim. 4134, XIII-6-6640 (p. 8). 


Consolidated Returns.—In the case of an affiliated group 
of corporations which made a consolidated income tax 
return for the taxable year 1932 after the promulgation of 
Regulations 78, and no corporation (other than a corpora- 
tion created or organized, directly or indirectly, by a mem- 
ber of the affiliated group) has become a member of the 
affiliated group during the taxable year 1933, such affiliated 
group does not have an election to make a consolidated 
return or separate returns for the taxable year 1933, but 
is required to make a consolidated return for that year 
unless permission is obtained to make separate returns as 
provided in Article 11 (a) of Regulations 78.—I. T. 2753, 
XIII-4-6613 (p. 9). 


Credit for Foreign Tax Payments.—Andorra, Dominican 
Republic, Egypt, Guatemala, Honduras, Monaco, Morocco, 
Nicaragua, Switzerland, Uruguay and Venezuela do not 
impose any income tax and therefore do not satisfy the 
“similar credits” requirement of Section 131 (a) (3) of the 
1932 Act. Consequently citizens or subjects of these coun- 
tries who are residents of the United States, in computing 
their Federal income tax liabilities under the 1932 Act, are 
not entitled to a credit on account of the payment of any 
income, war-profits, or excess-profits tax made to any for- 
eign country. Such countries do, however, satisfy the 
“equivalent exemption” requirement of Sections 212 (b) 
and 231 (b) of the 1932 Act, and consequently so much 
of the income from sources within the United States of a 
nonresident alien individual or a foreign corporation as 
consists of earnings derived from the operation of a ship 
documented under the laws of any of these countries shall 


not be included in gross income under the 1932 Act.—I. T., 


Mim. 4148. 


Distributions by a Fiduciary to a Widow from Income 
of Estate or Trust Where Widow Elects to Take under 
Will of Her Husband in Lieu of Her Statutory Rights in 
His Estate—Tax Liability—The decisions of the Supreme 
Court in Helvering v. Butterworth et al.? and related cases 
are applicable to similar cases under the 1932 Act. Amounts 
of income which are to be distributed currently or which 
are properly paid or credited to a widow by the estate of 
her deceased husband, where she has elected to take under 
his will in lieu of her statutory rights in his estate, are 
deductible from the gross income of the estate or trust 
and are taxable to the widow. 

The decision of the Supreme Court in Helvering v. Pardee 
et al? applies under the 1932 Act. Where a widow elects 
to take in lieu of her statutory interest an annuity, which 
is payable at all events and not dependent upon the 
income of the trust, no deduction for payments of such 
amounts is allowable to the estate or trust, and the amounts 
are not required to be included in the gross income of 
the widow.—I. T. Mim. 4146. 


Fees and Expenses Paid in Connection with Manage- 
ment, Protection, and Conservation of Properties.—The 
ordinary and necessary expenses paid or incurred during 
the taxable year with respect to the management, pro- 


1See summary of decision at page 28, January, 1934, issue of Tue 
Tax MAGAZINE. 


2See summary of decision at page 28, January, 1934, issue of THE 
Tax MaGazZine. 
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tection, and conservation of properties producing taxable 
income are deductible from gross income.—I. T. 2751, XIII- 
4-6610 (p. 2). 


Information Returns by Brokers or Other Agents in 
Security or Commodity Transactions.—Every person or or- 
ganization acting as broker or other agent in stock, bond, 
or commodity transactions (including banks which ‘handle 
orders for depositors or custOdian accounts) must make 
information returns on Form 1100 for each customer, 
depositor, or account for whom or which the aggregate 
of either purchases or sales amounted to $25,000 or more 
during 1933 and each subsequent year. Data to be fur- 
nished are prescribed—Mim. 4139. 


New York Sales Tax—Deductible by Vendor.—The tax 
on retail sales of tangible personal property imposed by 
the State of New York is an excise tax levied by the state 
for the privilege of engaging in the business of making 
sales at retail and is deductible as a tax by the vendor 
for — income tax purposes.—I. T. 2761, XIII-6-6638 
(p. 4). 


North Carolina Sales Tax—Deductible by Vendor.—The 
tax imposed by the emergency revenue act of 1933 of the 
State of North Carolina upon the retail sale of merchandise 
is deductible by the vendor for Federal income tax pur- 
poses. Where the vendor collects the tax from the vendee 
he must include the amount so collected in his gross in- 
come for Federal income tax purposes. The vendee may 
not deduct this amount as a tax notwithstanding it is 
passed on to him by the vendor. However, where an 
amount equal to the tax is paid by the vendee with respect 
to goods purchased for consumption or use in his trade 
or business, such amount may be deducted as a business 
expense, or it may be treated as a capital item where such 
costs are properly capitalized rather than deducted as ex- 
penses.—I. T. 2750, XIII-3-6600 (p. 2). 


Rates of Exchange Accepted by the Bureau as of De- 
cember 31, 1933: 

The following rates of exchange are accepted by the 
Bureau of Internal Revenue (I. T. 2758, XIII-5-6634 (p. 2)) 
as the current or market rates of exchange prevailing as 
of December 31, 1933: 


Value in 

terms of 

Country or city. Monetary unit. United 

States 

. money. 
pT ee nee INN ss'dions- ad hakiintinadelsandioeia $0.178250 
PID sa. ccvavhe 5, .000' Kase sip aie BN Saxe tia ccs: scree genet wine ees 219769 
SR oe 66a aie see Sie eecntels SEN Ane eens aaa? ree .013766 
Czechoslovakia ee EE er re eee .047050 
SP eee re (A A ee a Been eS eee .230183 
OS See ee ee 5.151750 
IIo 6 soca, civ cca wore gacuaeed IN asic cy srs.5.5 4. oAe sc prtawiers .022920 
err re MRS. Suhere oN ii4 5 56 Shes eke .061991 
ES RE rer eee ET Oe ee 376923 
RE eee: Ke * on BA ee eA 008900 
ae Fee Ce NO coals Gu aie waco eancueweree 278000 
a rete Ps eet.” ee Ting Meer te MY, es Sk .083016 
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enenn 20... Sones Soe pee a Eee ie Spe Pat i oe ogee 306058 
og pal 5 ee ere eee Gk arnt stad 021760 
OOP I freind 0365.04 Bois giles BRS 374062 
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RN fig hs Sabla Hea alk mupgee ....:.. Sa ach ie eee ee 386300 
OO OEE ESE RE Sees Penne See eae fe 308250 
RO = ee BEET ORs 597500 
IE, 5 es. wig e oor co RE <Hoaoesc he atone 1.000781 
ae ee ie eretet Sere et ES aes ee eee 999550 
Mexico Re ee oe eee .277500 
Argentina rg IER so hock S ch de wrahenes .766211 
Argentina . + Soa meee Epeper) ... 065555. 337133 
OS eae eee Milreis ...... or revagt choked .086062 
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Philippine Islands ........ GN Bias 8 oi arpiss bo Sarsipess .500000 
Australia ...Pound (sterling) .... ; 4.115000 
i fre Pound (sterling) 4.126666 
South Africa ..Pound (sterling) are : ; 5.091875 


Returns of Income Tax—Extension of Time for Filing. 
—Bureau issues instructions re execution of requests for 
extensions of time for filing income tax returns. Such 
requests must be signed by the taxpayer except in cases 
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where the taxpayer is unable to do so because of illness 
or extended absence for other reasons. In the cases com- 
ing within this exception an application signed by the tax- 
payer's duly authorized representative should be accepted 
if a showing is made by the representative that the tax- 
payer is unable to sign the application for the reasons 
stated—I. T. Mim. 4150. 

Rules of Practice before Treasury Department.—Treas- 
ury Department Circular No. 230 of July 1, 1927 (as revised) 
is further revised to omit from Section 1 thereof the re- 
quirement that of the six members of the Committee on 
Enrollment and Disbarment to be appointed by the Sec- 
retary of the Treasury two shall be appointed from the 
oface of the Commissioner of Internal Revenue, one from 
the Bureau of Customs, and one from the Bureau of 
Prohibition —T. D. 4415, XIII-3-6608 (p. 18). 

Waivers.—See summary of ruling above under heading 
“Consent Agreements.” 


Miscellaneous Taxes 


Capital Stock Tax.—The original declared value of a cor- 
poration’s capital stock may not be less than zero for pur- 
poses of the tax under Section 215 (a) of the National 
Industrial Recovery Act.—S. T. 718, XII1-3-6606 (p. 17). 

Dividend Tax—Liability if Uncollectible from Foreign 
Corporation.—_In cases where the Government is unable 
to collect from the foreign corporation the tax imposed 
by Section 213 of the National Industrial Recovery Act 
on the receipt of dividends the individual shareholder will 
be held liable for the tax.—I. T. 2757, XIII-5-6629 (p. 25). 

Malt Sirup Tax.—Malt sirup may not be sold tax-free 
for = in the production of whiskey.—S. T. 721, XIII-6-6643 
(p. 20). 

Manufacturers’ Excise Taxes.—Tires and inner tubes may 
not be sold tax-free to automobile manufacturers for use 
as component parts of automobiles manufactured and sold 
by them to States or political subdivisions thereof.—S. T. 
717, XII-3-6604 (p. 13). 

Processing Tax.—Art. 32, Reg. 81, as to refund of tax 
paid on products delivered for charitable distribution or 
use, amended by complete revision. The amount of the 
refund is to be based on the conversion factor applicable 
at the time when the product is delivered. The items pre- 
scribed to appear on the claim for refund are revised, as 
are the requirements as to the affidavit required to be 
attached to the claim.—T. D. 4419. 

Stamp Tax on Stock Transfers.—Stock transfer tax lia- 
bility as to a corporation arose under the 1926 Act where 
a partnership which had received stock of the corporation 
for partnership assets and services turned in the stock with 
the request that the corporation issue to the two partners 
individually one-half of the number of shares turned in. 
—G. C. M. 12642, XITI-3-6605 (p. 14). 

Transfers of stock from the nominee of a decedent to the 


decedent’s executor are taxable—S. T. 723, XIII-6-6645 
(p. 21). 


Should the Consumer Pay Taxes? 
(Continued from page 106) 


economic readjustment into which the United States 
is entering, it may be well if some proof is adduced 
as to the inability of property tax payers as a group 
to bear their former share of the tax burden. 

It is to be observed that whenever new taxes are 
proposed as replacements for existing property levies, 
little consideration is given to the possibilities of a 
greater tax yield from personal and business in- 
comes. Too often retail sales taxation seems to be 
the only way out. Occasionally, small additional 
levies against utility companies or other business 
enterprises may be proposed. In the end, however, 
the one and only significant source of new revenues 
is retail sales taxation. Yet, no sound justification 
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for such levies is put forth by those who are bent 
upon their adoption simply because there is none. 
Manufacturers, public utility officials and large land- 
owners give vague utterance to the notion that some- 
thing must be done to relieve the fiscal crisis in which 
the state finds itself. According to them, the retail 
sales tax is the only levy that will yield large addi- 
tional revenues for the public treasury. Expediency 
overrules political intelligence and social justice. 


Ultimately, unless all indications fail, the decline 
of property taxation among the states will be fol- 
lowed by a reduction in the relative importance 
of Federal income tax receipts. It is to be ob- 
served that the repeal of the Eighteenth Amend- 
ment has opened the way to the collection of an 
estimated half-billion dollars from new Federal 
taxés on spirituous liquors annually, besides the 
revenues realized from the beer tax. Furthermore, 
sizeable amounts of income will no doubt be realized 
by state and local governments from the same kinds 
of taxes. There is no indication that these taxes will 
represent the culmination of new excise levies. In 
fact, there is every reason to believe that with a 
mounting public debt, together with the assumption 
of many new functions by the national government, 
the broadening of the excise tax base to include many 
commodities now untaxed is in the offing. That the 
Federal Government: should at this time remove 
emergency taxes levied in 1933 upon certain aspects 
of corporation business seems to indicate that “the 
principle of replacement” is being followed here as 


Your Efficient Ally on 


INCOME TAX WORK 


Without moving from your desk, answer 
questions on income tax procedure by having 
within arm’s reach that authoritative and 
much praised book 


PUBLIC ACCOUNTING PROCEDURE 


By Lee McGinley, C.P.A. 

Chairman, Michigan State Board of Accountancy 
Federal Income Tax regulations and procedure 
concisely summarized for convenient, quick ref- 
erence. The cyclopedic style of presentation 
makes possible a wealth of valuable information 
in the 169 pages. 


The book fills a need for a “compact and compre- 
hensive manual on practical procedure” giving 
recognition to the signal advancement in profes- 
sional accountancy. 


Presents a syllabus of recommended procedure 
never before published, yet based on methods and 
precepts considered standard because amply tested 
by the collective experience of accounting prac- 
titioners. 


Semi-flexible cover, gold lettering. Single copy, 
postpaid, $2.50. Money refunded if not entirely 
satisfied and copy is returned within ten days. 


The Gregg Publishing Co. 


New York Chicago SanFrancisco Boston 






































































































































































































































































































































































































































































































































































































































































































it has been among the states for some time past. 
Nor can one be confident that if the principle of taxa- 
tion according to consunaption is extended far enough 
by either the states or the federal government, it 
will culminate in a national sales tax of one kind or 
another. Consumption levies are not self-limiting. 
Once a federal sales levy is adopted, it will not 
preclude a whole series of commodity taxes. The 
experience of nations such as France furnishes sound 
evidence in support of such a belief. The French 
collect a “chiffre d’affaires,” or turnover tax, but in 
addition they levy a wide range of internal taxes 
upon selected commodities and services. These taxes 
are largely borne by the consumer. 

If it were true that taxes were to be levied against 
incomes of all types in our society and were to be 
maintained at as high levels as were consistent with 
sound administration, there would be far less ob- 
jection to general sales taxes than there is now. 
Even then, however, it would be difficult to justify 
the collection of such taxes from millions of unfor- 
tunates who are already dependent upon the bounty 
of their fellows and millions of others whose stand- 
ards of living have been forced to levels far below 
those to which they have been accustomed in the 
past. It is a strange philosophy which proclaims 
that such persons have benefited at the hands of 
the existing social order to the extent that they 
possess ability to pay taxes. It is as reasonable to 
contend that the inmates of charitable institutions 
ought to pay for the support of the state because they 
happen to be alive. Society must learn that the costs 
of government are borne in the misfortunes and 
suffering of its lower classes as much as by the tax 
contributions of its more successful members. Any 
tax program which fails to take this fundamental 
truth into account must ultimately collapse. 

Probably the chief reason why the sales tax has 
proved so popular among tax officials is that con- 
sumers can be more easily deceived as to its effects 
than in the case of any other type of levy. There- 
fore, if the ordinary citizen, who in one way or an- 
other is already bearing the lion’s share of the social 
tax burden, does not wish to have his load increased 
it behooves him to obtain an intelligent understand- 
ing of the real nature of general taxes on consump- 
tion. Taxes of all kinds are likely to be increased 
in the future, and the total tax burden will in all 
probability be much heavier for generations to come 
than it has been during any past period in American 
history. Whether the costs of the New Deal are 
to be borne by those individuals and institutions 
which have demonstrable tax-paying ability, or 
whether new levies will be imposed upon the masses, 
with a consequent further lowering of their stand- 
ards of living, will depend upon the degree of 
organized resistance that consumers can make to the 
encroachment of sales taxation—Federal or state. 
If the consumer does not act promptly, sales taxa- 
tion will become so firmly rooted in tax systems 
thruout the country that it will become extremely 
difficult to restore a fair balance between the re- 
sponsibilities of the various taxpaying groups in the 
United States for many years to come. 
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The Problem of Constructing a System 
of State and Local Taxation 
(Continued from page 103) 


nue, with each source paying in proportion to the 
amount already derived from it. 


If all government within the states were adminis- 
tered from the state capitals, the machinery for 
putting this system of taxation into operation would 
be simple. But local units through their local goy- 
ernments administer many governmental services 
and indeed spend much more in the aggregate than 
do the states. Whether one approves or not this 
division of governmental responsibility, one must 
recognize it. Fortunately, however, machinery for 
the distribution of grants-in-aid and the division oj 
state-administered revenues that are shared with 
local units is already in operation. This machinery 
would serve to operate the system of taxation here 
proposed. The sum of the items in the state and 
local budgets would give the total expenditures of 
each kind to be financed for the coming year. The 
share of these expenditures allocated to property 
would be collected by units of local government as 
at present. The share charged to other sources 
would be collected by the state as it does now. The 
needs of the state government would be provided 
for out of revenues collected by it and any property 
taxes that might be collected for it. The needs of 
local units would be met by property taxes collected 
by them, grants-in-aid distributed by the state and 
revenues shared by the state.” 


The treatment thus far given this proposal for 
developing a system of state and local taxation has 
neglected the objections. These must now be con- 
sidered. 


Perhaps the strongest objection is that the plan 
would not work because it is based on an allocation 
of cost to benefit that cannot be made. If a precise 
allocation be needed for the plan to be operated, 
clearly this objection is final. No such allocation 
can be made. The economic relationships of modern 
life are too intricate for precision ever to be attained. 
But in view of the large content of custom, ex- 
pediency, political and economic pressure in the 
determination of taxation policies, an objection on 
the score of precision loses its weight. The roughest 
approximation of cost to benefit would make possible 
a great advance toward the rational in taxation. In 
taxation for highways significant progress has al- 
ready been made. What has been done in this divi- 
sion of the field could probably be done in other 
divisions. 


Another objection is that this plan of earmarking 
revenues for earmarked expenditures would make 
sound budget procedure impossible. Clearly a rigid 
system according to which surplus funds held for 
one account could not be spent for another in need 
of funds would be disastrous to budget procedure. 





™In Chapter 4 of the author’s little book, Taxation Issues, by Harpers, 


the problem of relations between state and local taxation is examined 
Indeed the whole book is largely a background to the problem © 
developing a system of taxation. 
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But no such rigid system is implied in the plan. 
Transfers of accounts could be arranged under this 
system as well as under any other. 

A third objection is that the adoption of this sys- 
tem would result in lowering taxes on real property 
that are already capitalized with the consequence 
that present landowners would receive a large “gift” 
from the government. This could happen and in 
order to meet the objection fairly, it will be assumed 
that the “gift” will be made. 

Objection to a gift by the government whether to 
an individual or to a group seems to follow from 
the democratic principle that the public resources 
should be a trust for all the people not sources of 
private gain toa few. This is a principle with which 
there can clearly be no quarrel—assuming belief in 
democracy. Even so, the plan of apportioning taxes 
according to group benefit does not stand condemned 
if it should reward landowners. Despite the NRA, 
the AAA and other regulative letter combinations, 
economic activities in this country are characterized 
by private enterprise and private gain. Government, 
operating in such a system, cannot avoid doing some 
things of economic benefit to certain groups and 
other things of economic damage to other groups. 
For example, every extension of the hard road sys- 
tem is of benefit to the road-building concerns, the 
cement makers, the automobile manufacturers. 
These added road facilities may, however, do real 
damage to dairies and vegetable farms near cities 
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because of the competition of distant areas brought 
nearer to market. Every appropriation for a battle- 
ship is a demand for more steel—at a profit to the 
steel-maker. These “gifts”, for they are gifts in the 
same sense that a lowering of land taxes is a “gift” 
are inevitable if our government is to do anything. 
They are not to be condemned as such. The sensible 
procedure, rather, is to recognize that some “gifts” 
are in the public interest and should be continued 
and that others are opposed to the public interest and 
should be discontinued. Thus, if the effect of this 
plan is to lower land taxes, the question raised is 
whether such procedure is in the public interest. 
If it is, land taxes should be lowered; if it is not, 
they should be continued on the prevailing level by 
the levy of a tax on land for purposes other than 
revenue. 

Assuming the possibility of a planned system of 
state and local taxation such as that outlined here, 
the question may well be asked what gains may rea- 
sonably be expected from it. Chief of these gains 
would be the opportunity for the leaven of reason to 
do its work. No problem that touches economic and 
social interests as does taxation can ever be wholly 
freed from the entanglement of influences that these 
interests cast about it. But the greater the admix- 
ture of reason, the greater is its permeation of the 
entire problem. That is the basis for tax reform as 
indeed it is the basis for the solution of social prob- 
lems generally. 





1934 will be a year in which attention will be focussed on economic planning and 


1934. will be the 10th year of the JOURNAL'S service as the leading channel 
for the publication of factual, unbiased, scientific discussions of land and 


the regulation and control of economic activity. 


public utility problems—two basic fields of inquiry in which planning and regulation 


have had widest application. 


1934. is the time to have readily at hand the constructive and highly practical 


materials presented in 


THE JOURNAL OF LAND & PUBLIC UTILITY ECONOMICS 


Northwestern University, School of Commerce 


337 East Chicago Avenue 


$5.00 per year 


Chicago, Illinois 


$1.25 per copy 




























































































































































































































































NEW EDITION NOW READY! 


SAVING TAXES 


IN DRAFTING 


WILLS and TRUSTS 


BY 
JOSEPH J. ROBINSON 
TAX COUNSEL 
CHICAGO TITLE & TRUST CO. 
° 
This work sets forth the tax questions usu- 
ally involved in Wills and in the various 
kinds of Trust instruments, together with 
authorities, and presents some practical sug- 
gestions for tax saving which the author 
gained from experience. 
























It is designed as an aid to lawyers and 
trust officers in becoming familiar with the 
many tax porblems—inheritance, estate, gift 
and income—involved in preparing Wills and 
Trust instruments and thus enable them: 


(1) To guide the Donor or Testator in dis- 
tributing his estate with the greatest tax 
economy, 


(2) To advise the Donor of a Trust what 
powers he may reserve to himself without 
making the Trust taxable, 


(3) To prepare the way for the Executor 
and the Trustee to save possible additional 
taxes during their respective administrations 
of the estate, 


(4) To prepare the way even for the bene- 
ficiaries to save possible additional taxes long 
after the distribution of the estate, 


(5) To create a business or a liquidating 
trust without rendering it subject to the 
many taxes applying to corporations, and 


(6) To determine when it is advisable to 
organize a liquidating trust in lieu of a cor- 
poration in connection with the reorganiza- 
tion of a real estate bond issue. 












BAKER, VOORHIS & CO. 
119 Fulton St., New York. 


Please send me Robinson—Saving Taxes in 
Drafting Wills and Trusts for five days examina- 
tion at the end of which time I will either return 
the book or send you my check for $10.00. 
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Book Reviews 


The Corporation License Tax in Kentucky. By David H. 
McKinney, A.M., Research Assistant, Bureau of Business 
Research, University of Kentucky. Published by the Uni- 
versity of Kentucky as Volume 1, No. 4, of the Bulletin of 
Business Research, College of, Commerce. 


This study is designed to answer the following questions, 
among others: Which of the methods of applying special 
taxes to general business corporations does Kentucky em- 
ploy? What is the history of the license tax in that state? 
How is it administered? What litigation has it occasioned, 
and what have been the court decisions on the points of 
attack? What is the status of the Kentucky corporation 
license tax law in the light of decisions of the Supreme 
Court involving similar laws? What portion of its total 
taxes does Kentucky derive from this source? How do the 
amounts collected as license taxes from domestic and for- 
eign corporations compare? 

The paper provides a comprehensive and authoritative 
exposition of the tax. 





Analyzing Financial Statements. Second Edition. By 
Stephen Gilman, C.P.A., (Ohio and Wisconsin). Published 
by The Ronald Press Company, New York. 475 pages. 
Price $4.00. 


This is a complete revision of a book of the same title 
published in 1925. The general plan of the older book has 
been followed in this volume, but in content it is an en- 
tirely new work. The subject matter has been consider- 
ably amplified and the analysis methods advocated are 
more specifically adapted to present-day conditions. 


The style is such that the contents are easily understood 
by other than those with special accounting training or 
experience. The book affords much information of prac- 
tical value to business men and investors as well as those 
engaged in accounting or investment analysis. 







You can save money in Minimizing your taxes 
and your clients’ taxes by using 






FEDERAL TAX PROCEDURE AND 
APPEALS 


By JAMES CONLON 


of the District of Columbia Bar and of the Bar of the Supreme 
Court of the United States; including a Treatise on the 
Statutes, ~ Rulings of Internal Revenue Officials, the De- 
cisions of th e Courts, and the United States Board of Tax 
Appeals with Rules of Practice, Procedure, Evidence, and 
Forms; also Chapter on Minimizing Taxes and Tax Avoid- 
ance. 


What others say of it: 

James B. Archer, formerly President of the D. C. Bar 
Association and formerly Special Assistant to the U. S. 
Attorney General: “It is a masterful work on Income, 
Estate and Excise Tax Law and Procedure by a practitioner 
of many years experience.” 

Frank J. Ehrhardt, formerly Special Assistant to the 
Attorney General: “Your work is the greatest in the Tax 
Field. It saves time of the busy Tax Counsel in the prepa- 
ration of a Brief, or an Argument, or an Opinion on any 
question pertaining to Income, Estate, Gift, or Excise Taxes. 
It is a Money-saver to the Taxpayer and a Time-saver to 
Counsel.” 

Charles F. Sanford, Attorney: “It is an outstanding ex- 
position of Income, Estate, Gift and Excise Tax Law and 
Procedure. As a compendium for professional use, and as a 
readable document for the layman, it will adorn any library.” 


In one Volume of 656 pages, bound in Fabrikoid, price 
$10.00. Order your copy now from 


JAMES CONLON, 
600 F Street, N. W., Washington, D. C. 
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iogra aphy 


Tax Litera re 





Recent Books 


(Books listed in bold face have been advertised in THE Tax 
MAGAZINE) 


“Chapters in Public Finance,’ by Paul Studenski, Asso- 
ciate Professor of Economics, New York University, 162 
pages. Publisher, Ray Long & Richard R. Smith, Inc., 
New York. 


“Company Law and Business Taxes in Great Britain,” by 
Walter Jaeger, Chief, Section of European Law and Taxes, 
U. S. Department of Commerce. Trade Promotion Series 
—No. 147, 156 pages. Published by U. S. Department of 
Commerce. Obtainable from the Superintendent of Docu- 
ments, Washington, D. C. Price 15 cents. 


“Control of Local Finance through Taxpayers’ Associa- 
tions and Central Administration,’ by Claude R. Tharp, 84 
pages. Publisher, M. Ford Publishing Co., Indianapolis. 
Price, $1. 


“Current Problems in Public Finance.” (Lectures pre- 
sented at National Conference on the Relation of Law and 
Business held under the Auspices of the School of Law 
and the School of Commerce, Accounts and Finance of 
New York University.) 391 pages. Publisher, Commerce 
Clearing House, Inc., 205 W. Monroe St., Chicago. Price 
—cash with order, $2. 75; otherwise $3.25. 


“European Policies of Financing Educational Institutions 
—I France” (1933), by Fletcher Harper Swift. 179 pages. 
Publisher, University of California Press, Berkeley, Calif. 
Price, $1.75. [This study is the first of a series which will 
eventually comprise Volume 8 of the University of Cali- 
fornia Publications in Education. Countries whose finan- 
cial policies in education will be presented are Austria, 
Czechoslovakia, England, France, and Germany.] 


“Federal Income and Estate Tax Laws—Correlated and 
Annotated” (Fifth Edition), by Walter E. Barton and Car- 
troll W. Browning. 591 pages. Publisher, John Byrne & 
Company. Price, $15. 


“Federal Tax Handbook,” by Robert H. Montgomery. 
1,130 pages. Publisher, The Ronald Press Co., New York. 
Price, $7.50. 


“Federal Tax Procedure and Appeals,” by James Conlon. 
656 pages. Published by the author, 600 F. Street, N. W., 
Washington, D. C. Price, $10.00. 


“Konstam on [British] Income Tax.” 


Stevens and Sons, 
Sweet and Maxwell, London. 42s net. 


“Legal Provisions Affecting Real Estate Tax Delin- 
quency, Tax Sales, and Redemption” [Bulletin No. 48], by 
M. H. Hunter. 41 pages. Publisher, The University of 
Illinois, Urbana, IIl. 


“1933 Cumulative Supplement to Federal Income Taxa- 
tion,” by Joseph J. Klein. Publisher, John Wiley & Sons, 
Inc., 1933. 1143 pages. Price, $6.00. 


“Motor Vehicle Taxation for Highway Purposes,” by 
C. H. Sandage, Ph. D. and R. W. Nelson, Ph. 109 
Pages. Publication of University of Iowa. Price, $1. 








THE TAX MAGAZINE 155 








“Property Tax Limitation Laws”. Contains “the evidence 
and the arguments for and against them by twenty-four 
authorities”. Edited by Robert M. Page of the Government 
Research Association and Glen Leet of the American 
Municipal Association, 92 pages. Published by Public 


Administration Service, 850 East 58th St., Chicago. Price 
75 cents. 


“Public Accounting Procedure—A Manual on Audits, 
Systems and Income Taxes,” by Lee McGinley, C. P. A. 
Publisher, Gregg Publishing Company, 270 Madison Ave- 
nue, New York. Price, $2.50. 


“Public Expenditures, Tax Burdens and Bonded Indebt- 
edness in Wisconsin and Neighboring States” [Illinois, 
Indiana, Michigan, Minnesota, New York and Ohio], by 
George Leland Leffler, Ph. D., Assistant Professor of Fi- 
nance, University of Toledo. 19 pages. Bulletin No. 4 
of the University of Wisconsin Bureau of Business and 
Economic Research. 


“Saving Taxes in Drafting Wills and Trusts,” by Joseph 
J. Robinson. 778 pages. Publisher, Vernon Law Book 
Company, Kansas City. Price, $7.50. 


“Taxation Issues,” by M. Slade Kendrick, Assistant Pro- 
fessor of Economics and Rural Economy, Cornell Univer- 
sity. 147 pages. Harper & Brothers, New York. Price, $1. 


“Taxation of Foreign and National Enterprises”—series 
of studies of tax systems published by the League of Na- 
tions, which may be obtained from World Peace Founda- 
tion, 40 Mt. Vernon Street, Boston, Mass., at prices as 
noted in connection with the titles of each of the five 


volumes of the series which have been published, as fol- 
lows: 


“Taxation of Foreign and National Enterprises in 
France, Germany, Spain, the United Kingdom and the 
United States” (1932). 300 pages. Price, $2.50. 


“Taxation: of Foreign and National Enterprises of 
Austria, Belgium, Czechoslovakia, Free City of Danzig, 
Greece, Hungary,. Italy, Latvia, Luxemburg, Nether- 
lands, Roumania and Switzerland” (1933). 467 pages. 
Price—Paper bound, $3.00; cloth bound, $3.50. 


“Taxation of Foreign and National Enterprises in 
British India, Canada, Japan, Mexico, Netherlands, East 
Indies, Union of South Africa, States of Massachusetts, 
of New York and of Wisconsin” (1933). 254 pages. 
Price—Paper bound, $2.00; cloth bound, $2.50. 


“Methods of Allocating Taxable Income” (1933), by 
Mitchell B. Carroll. 219 pages. Price—Paper bound, 
$1.50; cloth bound, $2.00. 


“Allocation Accounting for the Taxable Income of 
Industrial Enterprises” (1933), by Ralph C. Jones. 78 
pages. Price—Paper bound, 60 cents; cloth bound, 


$1.10. 


“The Taxation of Motor Vehicle Transportation.” 196 
pages. Publication of National Industrial Conference 
Board, 247 Park Avenue, New York. Price, $2.50. 


“The Federal Gift Tax,” by Kingman Brewster, James S. 
T. Ivins and Percy W. Phillips. Publisher, Clark Board- 
man Company, Ltd., 11 Park Place, New York. Price, $3. 


“The State Income Tax,” by Roy G. Blakey. 88 pages. 
Published by University of Minnesota Press. Price—paper, 
50¢; cloth, $1. 


“The Theory and Practice of Modern Taxation,” by 
Judge William R. Green. 266 pages. Publisher, Commerce 
Clearing House, Inc., 205 West Monroe St, Chicago. 
Price, $2.75. 








For the busy business man who must have the 
“right” service at the “right” time. Consult the 
Shoppers’ Column. See pages 139-140. 
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Shepard’s Citations Takes The Stand 


Q. With what sets of reports may your service be used? 
A. All Federal and State Reports — 

(1) United States Supreme Court Reports. 

(2) Federal Reporter. 

(3) All State Reports. 

(4) National Reporter System. 

(5) Department Reports. 


. Does the scope of your service include citations by 
both the Federal and State Courts ? 


. Yes, (1) Shepard's United States and Federal Reporter 
Citations include citations by United States Supreme 
and lower Federal Courts. 

(2) Shepard's State Editions include citations to — 
each case as cited by every court in that State, the 
United States Supreme Court and all of the lower Fed- 
eral Courts. 


. Do you provide your subscribers with the complete his- 
tory of each case? 


A. Yes, Shepard's Citations — 
(1) Gives the affirmance, reversal, dismissal, modification 


or other disposition of each case on review by a higher 
State or Federal Court. 


(2) Points out the same case on rehearing, writ of cer- 
tiorari, etc. 


(3) Discloses a connected case, arising out of the same 
subject matter or intimately connected therewith. 


This is No. 2 of a series of advertisements outlining the functions and 
uses of this extensive case and statute citation service. 


A complete set of this series will be sent upon request. 


SHEPARD’S CITATIONS 
The Frank Shepard Company 
76-88 Lafayette Street 
New York 


March, 1934 





